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Docket No. 13780 


Estate of ABRAHAM KOSHLAND, Deceased, 
JESSE KOSHLAND, Executor, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1947 

May 5—Petition received and filed. Taxpayer noti- 
fied. Fee paid. 

May 6—Copy of petition served on General Coun- 
cell. 

May 5—Request for Circuit hearing in San 
Francisco, California, filed by taxpaver. 
0/21/47 Granted. 

June 10—Answer filed by General Counsel. 

June 10—Request for hearing in San Francisco, 
California, filed by General Counsel. 

June 12—Copy of answer and request served on 
taxpayer. San Francisco, Calif. 


2, Estate of Abraham Koshland, Etc., vs. 
1948 


Jan. 26—Hearing set March 22, 1948, in San Fran 


cisco, California. 


Mar. 23—Hearing had hefore Judge Kern on mer 
its. Appearance of Bernard Shapiro as 
counsel filed. Stipulation of facts witk 
Exhibits A through D; Amended petitior 
(copies served); Answer to Amended pe 
tition (copies served) filed at hearing. Pe 
titioner’s brief due 5/7/48. Respondent’ 
brief 6/7/48. Petitioner’s reply due 7/7/48 

Apr. 12—Transcript of hearing 3/23/48 filed. 

May 5—Motion to amend record to include the ati 


tached stipulation of facts—stipulation of 
facts lodged, filed by taxpayer. 5/6/4€ 
Granted. 


May 5—Brief filed by taxpayer. Copy served. 


June 11—Motion for leave to file the attached brief. 
brief lodged, filed by General Counsel 
6/18/48 Granted and served. 


June 28—Motion for extension to 7/22/48 to file 
reply brief, filed by taxpayer. 6/28/48 
Granted and served. 

July 16—Motion for extension to 8/22/48 to file 
brief, filed by taxpayer. 7/16/48 Grantee 
and served. 

Aug. 16—Reply brief filed by taxpayer. Copy served 
8/17/48. 
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VYov. 30—Findings of fact and opinion rendered, 
Judge Kern. Decision will be entered un- 
der Rule 50. 12/1/48 Copies served. 


ec. 27—Motion to amend and supplement findings 
of fact, embodying amendment, filed by 
taxpayer. 1/5/49 Denied. 


949 

Jan. 6—Copy of motion and amendment served on 
General Counsel. [1*] 

' an. 19—Computation filed by General Counsel. 


feb. 3—Hearing set March 7, 1949, on settlement 
—Washington, D. C. 

Peb. 11—Notice changing hearing date to March 9, 
1949. 


eb. 14—Consent to respondent’s computation filed 
by taxpayer. 

Feb. 25—Decision entered. Judge LeMire. Div. 5. 

Mar. 21—Petition for review by U. 8. Court of 

Appeals, 9th Cixeuit, filed by taxpayer. 

Mar. 23—Designation of record filed by taxpayer. 

Service acknowledged thereon. 

Mar. 25—Statement of points filed by taxpayer. 


Apr. 14— Proof of service of designation of contents 
of record on review filed. 


‘Apr. 14—Proof of service of statement of points 
filed. [2] 


* Page numbering appearing at foot of page of original 
certified Transcript of Record. 
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Estate of ABRAHAM KOSHLAND, Deceaseds| 
JESSE KOSHLAND, Executor, | 
Petitioner, 


VS. 
COMMISSIONER OF INTERNAL REVENUE 


Respondent. 


AMENDED PHTITION 


The above-named petitioner hereby petitions fora 
vedetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency bearing the symbols, San Francisco Dr 
vision, IRA :ET-90-D LAB, and dated April 7, 1947 
and as a basis of its proceeding alleges as follows 

1. The petitioner is an estate of a decedent. The 
decedent, Abraham Koshland, died on April 15 
1944, and his estate is heing probated in the Su 
perior Court of the State of California, in and fot 
the Citv and County of San Francisco. Jesse Kosh 
land is the dulv appointed. qualified and actin: 
executor of said estate. 

2. The notice of deficiency (a copy of which i 
attached to the original petition filed in this eas 
as [3] Exhibit A, and is incorporated by referen 
in and made a part of this amended petition as E> 
hibit A) was mailed to petitioner on or about Apr, 
7, 1947. 

3. The amount of the deficiency determined hk 
the Commissioner is $49,062.25 in estate tax. All € 


i 
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said amount is in controversy. The petitioner is 
claiming a refund in estate tax and said claim for 
refund is in controversy. The estate tax return of 
petitioner was filed with the Collector of Internal 
Revenue for the first district of California, in San 
oe California, on or about May 24, 1945. 


4. The determination of the tax set forth in said 
notice of deficiency and the refusal of the Commis- 
‘sioner to allow said claim for refund are based upon 


\ 0 
the following errors: 
| 


! (1) The Commissioner erred in including in the 
gross estate the value of the remainder interest in a 
trust ereated by the petitioner on or about Decem- 
ber 26, 1922 (Exhibit B), and amended by peti- 
tioner on or about December 26, 1923 (Exhibit C). 


(2) The Commissioner erred in determining the 
value of the life estate of Estelle W. Koshland in 
aid trust, which life estate he excluded from the 
Bs estate. The Commissioner undervalued said 
life estate. [4] 


(3) The Commissioner erred in determining the 
value of said remainder interest in said trust, which 
temainder interest he erroneously included in the 
zross estate. Assuming that the remainder interest 
was includable in the eross estate, the Commissioner, 
oy undervaluing the life estate of said Estelle W. 
Koshland, overvalued said remainder interest. 


| (4) ‘The Commissioner erred in not allowing to 

the petitioner full credit for state inheritance, es- 

tate, legacy and succession taxes paid or payable. 
(5) The Commissioner erred in not allowing to 
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the petitioner a deduction from the gross estate for 
legal fees payable as a result of this proceeding. 

5. The facts upon which petitioner relies as a 
basis for this proceeding are as follows: 

(1) On or about December 26, 1922, the dece- 
dent created a trust by transferring certain secur 
ties to Jesse Koshland and Stanley H. Sinton, whe 
declared themselves trustees thereof. A true and 
correct copy of said trust is attached to the origina, 
petition filed in this case as Exhibit B, and is in 
corporated by reference in and made a part of this 
amended petition as Exhibit B. 

(2) On or about December 26, 1923, the dece 
dent amended said trust. A true and correct copy 0 
said amendment is attached to the original petitiol 


filed in this case as [5] Exhibit C, and is incor 
porated bv reference in and made a part of thi 
amended petition as Exhibit C. | 

(3) At the time of the creation of said trus: 
Exhibit B, and for many years prior thereto an 
for the period subsequent thereto until April WU 
1944, the date of his death, the decedent, Abrahaz 
Koshland, and Estelle W. Koshland were husban 
and wife. 

(4) The decedent, Abraham Koshland, was bon 
on March 22, 1869, and died on April 15, 1944. B 
was 75 years of age at the time of his death. Estel 
W. Koshland was born April 8, 1878, and is still li- 
ing. She was 66 years of age at the date of dee 
dent’s death. 

(5) The decedent and Kstelle W. Koshland hil — 
two children, Stephen A. Koshland, who was bol 
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on February 21, 1902, and was 42 years old at the 
date of his father’s death, and William A. Kosh- 
land, who was born on November 9, 1906, and was 
3714 years old at the date of the death of his father. 
poth children are still living. William A. Koshland 
nev rer married. Stephen A. Koshland married on 
April 14, 1938, and his wife is still living and mar- 
tied to him. They have had two children, Anthony 
i Koshland born on March 26, 1940, who was four 
years old at the time of decedent’s death, and Kath- 
rpyn Koshland born on July 16, 1943, who was un- 
ler one year of age at the time of decedent’s death. 
Both of said children are still living. [6] 

(6) Both Stephen A. Koshland and William A. 
Soshland had executed valid wills prior to the death 
vf their father. Each of said wills appointed the 
yroperty covered by said trust (Exhibit B) as 
mended by Exhibit C, to persons other than their 
‘father and his estate. 

(7) Estelle W. Koshland under paragraph 
} ourth (a) of said trust, Exhibit B (quoted below), 
res and is entitled to an annual income of $15,000 
for life, payable out of the income of said trust to 

he extent that there is income available and out of 
* principal of said trust if the income is insuf- 

cient. 


ea ee 


“Fourth: At any time or during any period when 
10 Income is received, or where the income received 
I, less than Fifteen Thousand (15,000) Dollars in 
fy year, the Trustees may, upon the application 
if any beneficiary, apply and expend such part of 

‘the principal of the fund as may be necessary: 


| 
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(a) ‘To provide either the said Estelle W. Kosh: 
land or the said Abraham Koshland with an in 
come of Fifteen Thousand (15,000) Dollars for 
such year;’’. 

(8) The value of the hfe estate of Estelle W 
Koshland as of the date of Abraham Koshland’ 
death, April 15, 1944, was $170,236.95. The value o: 
the remainder of said trust as of said date was $6], 
287.69. The Commissioner in his deficiency notice 
Exhibit A, [7] based the value of said hfe estat 
on an annual income of $9,260.99 and upon a Tabl 
A factor for a one dollar annuity at age 66 @ 
7.52476, and upon a factor fer quarterly payment 
of 1.01488. The use of said Table A factor and sai¢ 
factor for quarterly payments are provided for 1 
Regulations 105, Section 81.100). Said Table A 
which is a part of said section, is based on thi 
Actuaries’ or Combined Experience Table of Mor 
tality. Said Actuaries’ or Combined Experience Ta 
ble is and was as of April 15, 1944, obsolete. Sai 
factor for quarterly payments is actuarially ur 
sound. The value of said hfe estate of Estelle W 
Koshland as of said date of death, to wit, $170 
236.95, 1s properly determined on an annual ir 
come of $15,000 a vear and by using a factor (whie 
includes the element of quarterly payments) for 
one dollar annuity for a female age 66 of 11.3491 
Said determination is based upon a 4 per cent 11 
terest rate, the same as the interest rate used h 
the Commissioner in the deficieney notice, FE: 
hibit A. 

(9) The petitioner has paid and will be require 
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to pay state inheritance, estate, legacy and [8] suc- 
cession taxes in an amount in excess of the sum of 
$17,699.97, the amount for which credit for said 
taxes has been allowed by the Commissioner. The 
petitioner is entitled to the full 80 per cent credit 
against the estate tax for said taxes paid and pay- 
able. 
(10) The petitioner, as a result of this proceed- 
ing, will incur and pay legal fees in an amount as 
yet undetermined, but which will be determined 
prior to the entry of a decision in this proceeding. 
The petitioner may, if said decision is appealed by 
either itself of the Commissioner, incur and pay in 
connection with said appeal additional legal fees in 
an amount as vet undetermined but which will be 
determined before said decision becomes final. Said 
fees are deductible from the gross estate. 
Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that there is no 
ficiency in estate tax due from said petitioner, and 
that there is a refund in estate tax due to said pe- 
fitioner in an amount determined by deducting from 
the gross estate the [9] legal fees to be paid by 
petitioner as a result of this proceeding and of 
any appeal which may he taken from the decision 
of the Court therein, and further determined by al- 
lowing the full 80 per cent credit against the estate 
tax for the amount of the state inheritance, estate, 
legacy and succession taxes paid or payable, and in 
the alternative, should this Court determine that 
the remainder interest in said ist, Hxmbit 15, as 
amended by Exhibit C, is includable in the gross 
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estate, that it may determine that the value of the 
life estate of said Estelle W. Koshland which is: 
excludable from the gross estate is $170,236.95 and) 
that the value of said remainder interest is $61,- 
287.69 and that it may grant such further relief ag 
to it may seem proper. | 
Dated: San Francisco, California, March 15th) 
1948. 

Respectfully submitted, 
/s/ SAMUEL TAYLOR, | 

/s/ EDGAR SINTON. 


[Endorsed]: T.C.U.S. Filed March 23, 1948. 0p 


State of California, 
City and County of San Francisco—ss. ; 
Jesse Koshland, being first duly sworn, seponl 


and says: 
He is me duly appointed, qualified and actin) 
executor of the Estate of Abraham Koshland. ad 
ceased, the petitioner named in the foregoin’ 
amended petition; he has read the said amende. 
petition and is familar with the statements cot 
tained therein, and said statements are true. 
/s/ JESSE KOSHLAND. | 

Subscribed and sworn to before me this 15th da 
of March, 1948. | 
/s/ LULU P, LOVELAND, . 


Notary Public in and for the City and Comma C 
San Francisco, State of California. 


My Commission Expires August 27, 1951. [11] | 
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Form 1279 
| Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 


Office of Internal Revenue Agent in Charge 
‘San Francisco Division 
IRA: ET-90-D LAB 


April 7, 1947 


Estate of Abraham Koshland, Deceased 
|Jesse Koshland, Executor 

e/o Edgar Sinton 

1650 Russ Building 

iSan Francisco, California 


MT-ET-16120 First California 
Estate of Abraham Koshland 
Date of death—April 15, 1944 


Dear Mr. Koshland: 


You are advised that the determination of the 
estate tax lability of the above-named estate, dis- 
closes a deficiency of $49,062.25, as shown in the 
statement attached. 

In accordance with the provisions of existing in- 
\ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as the 
| 90th day) from the date of the mailing of this let- 
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ter, you may file a petition with The Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 

Should vou not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California, for the attention of Con- 
ference Section. The signing and filine of this form 
will expedite the closing of your return(s) by per 
mitting an early assessment of the deficiency or de- 
ficiencies, and will prevent the accumulation of im- 
terest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is 
made, whichever is earlier. 

Very truly yours, 
/s/ JOSEPH DPD. NUNADAe 
Commissioner, . 
By /s/ F. M. HARLESS, 
Internal Revenue Agent in Charge 


Enclosures: RR Statement Form. [12] : 
ESTATE TAX | 
Statement 
Liability Assessed Deficiency 
Betates Ua 2. 22.cec.cseee $174,374.77 G125.312 52 $49.062.2 


In making this determination of the Federal eS | 
tate tax liability of the above-named estate, carefu 
consideration has been given to the protest filet 
March 8, 1946. and to statements made at confer 
ences held on May 29, 1946, and on November 1é 
1946. 

" 
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Exhibit ‘‘A’’—(Continued) 
A copy of this letter has been mailed to your rep- 
resentative, Mr. Samuel Taylor, 406 Montgomery 
Street, San Francisco, California. 


Adjustments to Net Estate 
Net estate for basic tax as disclosed by the return: 


(Eres CCEA LC eke ee es ee ee ode $568.1412.27 
[AGES LESS a Se eee rere ee ee 136,938.97 
INGO CE E(t eee 2 $431,473.30 
Additions in value of net estate and decreases in 
deductions: 
(a) Stocks and bonds, Schedule 
aot Teta. on... Se 6225.00 
(b) Transfers, Schedule G of re- 
(GLIAL (ae oer re $160.800.97 $161.025.97 
$592.499 27 
Reduction in value of net estate and in- 
creases in deductions ...........--0..........-. 0.00 
Net estate for basic tax as adjusted........ $592,499.27 
Net estate for additional tax as adjusted $632.499.27 
Explanation of Adjustments 
Returned Determined 
(a) Stocks and bonds, Schedule B of 
return 


Item 6—$4,000.00 Par Value 

Lehigh Coal and Navigation 

Co. Cons. 414% bonds due 

Memurary, le OS aes oo. eetereeas S 4,120.00 § 4.125.00 
Item 19—$5,000.00 Par Value 

United States Savings De- 

fense Series g-214% bonds 


due September 1, 1953.......... $ 4,780.00 $ 5,000.00 
“TOWD IS Seen enna $ 8.900.000 $ 9,125.00 
IWetelincredse 2 te eet. $ 225.00 


The finally determined value of items 6 and 19, as 
above listed, are based upon the means between the 
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high and low stock exchange sales prices on the ap- 
plicable valuation date, in accordance with the pro- 
visions of Section 81.10 (c) of Treasury Regulations 
105. 


Returned Determined 
(b) Transfers during decedent’s life 
Schedule G of return .........0.......... $ 0.00 $160.800.97 


The value of the remainder interest in that cer- 
tain Trust created by decedent as grantor on De- 
cember 26, 1922, and amended under date of De- 
cember 26, 1923, is included in the gross estate, it 
being determined that such transfer was one in which 
decedent reserved the power to alter, amend, or re- 
voke, and is subject to inclusion in the gross estate 
under the provisions of section 81.20(b)(1), of 
Treasury Regulations 105, and that said transfer was 
intended to take effect at or after decedent’s death 
and is subject to inclusion in the gross estate under 
the provisions of section 81.17, Regulations 105, as 
amended. 

The portion of the trust assets includable in the: 
eross estate is computed as follows: [14] 


Fair market value of trust estate 4-15- 

)|Lo a HR oC cS cence $231,524.64 
Less—value of life estate held by Es- 

telle Koshland: Date of birth, 4-8- 

1878—Age 4-15-1944, 66 years 
Annual income on $231,524.64 at 49 $ 9,260.99 


Table A factor for $1.00 annuity at 66.. 7.02516 
Annuity value of annual income 
(7252470 ofp 98200 09) eee $ 69,636.73 
Factor for quarterly payments................ 1.01488 
Value of life tenancy 4-15-1944 
(ONAS8: Of6969 686.75) ) = ee 70.723.67, 


Value of trust includible in gross estate $160,800.97 
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Exhibit ‘‘A’’—( Continued) 
Computation of Estate Tax 


Returned Determined 
SS ES a ree $568,412.27 $729,438.24 
Deductions (basic tax) 0.002200... 136.938.97 136,938.97 
Bet estate for basic tax ............-......--------- $431,473.30 $592,499.27 
Net estate for additional tax -........0........ AT\.473.30 632,499.27 
SCOR ISIC LAN occa nec cee eee cde casa a vanccesesccciee $ 22,124.96 
Credit for state inheritance. etc. tax...... 17,699.97 
2) JESSICA $ 4,424.99 
Total gross taxes basic and additional.... $192,074.74 
BSS ASIC LAX. cc<ccscedeees sccoceecesesevuecsceese 22,124.96 
BME eTGAtL OMG PAN oo ccccnc- ncssccges scccteceonccese $169,949.78 
Meri tax Qiav able .....2:--2s--20-2--ne--s-adcceosees $174,374.77 
Tax shown on return and previously as- 
USEC | Coke tance i er P252512 52 
EL CTC eee $ 49,062.25 
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“THE ABRAHAM KOSHLAND TRUST” 
DECLARATION OF TRUST 


Know All Men by These Presents, that we, Jesse 
Koshland and Stanley H. Sinton of Boston in the 
County of Suffolk and Commonwealth of Massa- 
chusetts, hereinafter called the Trustees, 

Acknowledge, that we have received from Abra- 
ham Koshland the following securities, to wit: 

50 Shares Anglo London-Paris Natl. Bank. 

200 Shares Natl. Shawmut Bank. 

405 Shares American Woolen Co., Pfd. 
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Exhibit *‘B’’—(Continued ) 
200 Shares Atchison Topeka & Santa Fe Railway 
Co. 


60 Shares Norfolk & Western Railway Co. 

200 Shares Northern Pacific Railway Co. 

100 Shares Southern Pacific Railway Co. 

100 Shares Pacific Oil Company. 

100 Shares Narragansett Electric Lighting. 

200 Shares Union Pacific R. R. Co. 

$10,000 6% Bonds of the New York Telephone, 
Debenture, 1949, nuinbered 3726-35 incl. 

$20,000 4% Bonds of the Reading Co. & Phila. & 
Reading Coal Co., 1997, numbered 90266-73 inel., 
86853, 86854, 86902, 91274-9 incl. and 80233-5 incl. 


$10,000 4% Bonds of the Southern Pacific RR Ist | 


Ref.. 1955, numbered 12348-53 inel., 10184, 91723, 
31980, 20543. 

$10,000 4% Bonds of the Central Pacifie Co. Ist 
Ref., 1949, 19429, 79101, 66850-2 inel., 71444-5 incel., 
16777, 17501, and 56525. 

$5,000 5% Bonds of the Brooklyn Union Ele- 
vated, 1950, numbered 11333-4 incl., 12282, 5047 and 
2956. 

$4,000 5% Bonds of the Indiana Steel Co., 1952, 
numbered 87-8 inel., 8948-9 incl. 


| 
| 


I 
| 
it 
f 
; 
) 


$3,000 5% Bonds of the Ontario Light & Power | 


Conmmambered ll-latiel, 


$5,000 6% Bonds of the Reno Light & Power Co., | 


numbered 149/53 imel. 
$2,000 6% Bonds of the Rincon Warehouse Co., 
numbered 289-92 inel. [16] 
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Exhibit ‘*B’’—(Continued) 
which together with such other property as may 
hereafter be acquired or received by us under the 
terms hereof, we hereby acknowledge, covenant, 
agree and declare that we hold for the purposes, 
uses, and trusts and subject to the powers, terms, 
limitations and duties herein set forth: 

First: The Trustees shall have full power and 
authority at all times to invest and to reinvest the 
principal of the fund, either in reality or personalty 
and generally to manage, improve, care for and 
control the same with all the powers necessary or 
convenient for such purposes. Without in any way 
limiting the generality of the foregoing. the Trus- 
tees shall have the following powers: 

(a) To sell, exchange or transfer any or all and 
any part or parts of the said principal upon such 
terms and conditions and im such manner and form 
as they may deem best, and to execute, acknowledge, 
dehver and record any deed, contract, proxy, power 
of attorney. or other instrument relating to the 
same which they may deem necessary or advisable, 
and no purchaser, transferee or other person deal- 
ine with the Trustees with regard to said principal 
shall be held to see to the application of money or 
property paid to the Trustees; 

(b) To lease or to manage any or all and any 
part or parts of the real estate at any time held by 
them hereunder upon such conditions and on such 
terms as they deem best; 

(c) To mortgage any real estate, or to hypothe- 
cate anv personal properiv or otherwise to borrow 
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money at any time held by them hereunder, to such 
an extent and upon such terms and conditions as 
they shall deem best; [17] 

(d) To determine all questions whether any 
money or things coming into their possession shall 
be treated as principal or income, and to determine 
the mode in which the expenses incidental to or in 
connection with the execution of the trust ought to 
be borne as between principal and income, and to 
apportion the same as they shall deem just and 
equitable, and this power shall include, without the 
generality thereof being hereby restrained, the 
power to determine in case any investment shall at 
any time be made at a premium in any bond or se- 
curity for money or in any wasting investment so 
called, whether and to what extent and in what 
manner any part of the actual income of such bond, 
security or other investment shall be dealt with 
as principal with a view to prevent the diminution 
of the trust, and also the power to establish and 
maintain, in such manner and to such extent as they 
deem necessary or proper, a sinking fund, or sink- 
ing funds to provide for payment or reduction of 
any mortgage upon any real estate at any time held 
by them hereunder. 

The Trustees may retain in the form received any 
property, stock, bond or other security given to 
them hereunder as long as they deem advisable with- 
out being liable to any person for such retention. 

The Trustees are fully authorized to exercise the 
powers or authority, whether discretionary or other- 


Commissioner of Internal Revenue 19 


Exhibit ‘‘B’’—(Continued ) 

wise, herein given to them through agents or em- 
ployees appointed by them, and to select and employ 
suitable agents and employees in and about the 
execution of the trust, and to pay them reasonable 
compensation and [18] expenses and also retain rea- 
sonable compensation for their own services not to 
exceed five (5) per cent per annum of the gross 
income. 

The Trustees shall in no event be held lable for 
any neglect or wrong doing of each other or of such 
agent o1 employee provided said trustees exercise 
good faith in their selection, nor shall the trustees 
herein be liable for any loss unless it should happen 
through thei own wilful default or neglect. 

Second: For and during the lifetime of Estelle 
W. Koshland of said Boston the income of this 
trust less proper charges and deductions including 
the payment of such taxes, municipal, state or 
Federal as may be levied thereon, shall be paid over 
unto her semi-annually, quarterly or oftener for 
and during her lifetime and upon her death then 
said income shall be paid over unto Abraham Kosh- 
land of said Boston, semi-annually, quarterly or 
oftener for and during his lifetime, and upon the 
death of the survivor of the said Estelle W. Kosh- 
land, and the said Abraham Koshland, said fund 
shall be divided into two equal parts, and one of 
said parts shall be held for the use and benefit of 
each of Stephen A. Koshland and William A. Kosh- 
land, sons of the said Estelle W. Koshland and the 
said Abraham Koshland, upon the following terms 
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and conditions, to wit: the income to be paid to the 
guardian of a son during his minority and upon 
such son attaining the age of twenty-one (21) to 
pay the said income to him for and during his life- 
time. At any time after a son shall have attained 
the age of twenty-one (21) to pay over to such son 
from time to time such proportion of the principal 
of such trust fund as the Trustees may deem best, 
but not more than one-third (1/3) of such principal 
shall be advanced to [19] him before he reaches the 
age of thirty (380) years, the balance of the princi- 
pal may be paid over to him after he attains the 
age of thirty (30). 


Upon the death of a son, to pay over the prin- | 


cipal of his share of this fund to the lawful issue of 
such son in such proportion and such manner and 
upon such terms as he may by any last will or testa- 
mentary instrument direct, and in default of such 
direction, then to and amongst his issue, or if he 


leave no issue, then to and amongst such other per- | 


sons as he shall by any last will or other testamen- 


tary instrument direct, and in default of such di- | 


rection, then to and amongst his heirs-at-law. 
Third: Neither said Stephen A. Koshland nor 
said William A. Koshland shall have any right to 


anticipate payments of income, nor shall the said_ 
Stephen A. Koshland or the said William A. Kosh-— 


land have any right to assign or transfer any part” 
of the fund or income therefrom to which he may — 


be entitled hereunder, and if any such assignment: 


shall be made, whether voluntary or involuntary, / 


. 
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then in the discretion of the Trustees all right of 
such assignor may be determined and the share of 
such beneficiary disposed of in the same manner 
as if the beneficiary had died at the date of such 
assignment. 

The Trustees shall exercise uncontrolled discretion 
if in their judgment at any time it is deemed un- 
desirable to pay over the income to any one of the 
sons of said Estelle W. Koshland and Abraham 
Koshland to withhold the same and in that event 
thev are authorized under the terms herein to ex- 
pend the same or any part thereof for the benefit of 
the sons so entitled to such income, [20] or they 
may allow such income or any unexpended part 
thereof to accumulate and add the same to the prin- 
eipal of said fund held for the benefit of such son. 

Fourth: At any time or during any period when 
no income is received, or where the income received 
is less than Fifteen Thousand (15,000) Dollars in 
any vear, the T’rustees may, upon the application of 
any beneficiary, apply and expend such part of the 
prineipal of the fund as may be necessary: 

(a) To provide either the said Estelle W. Kosh- 
Jand or the said Abraham Koshland with an income 
of Kifteen Thousand (15,000) Dollars for such year; 

(b) To provide any one of the children of said 
Estelle W. Koshland and Abraham Koshland with 
an income of Five Thousand (5,000) Dollars for 
such year. 

Fifth: Upon the death or resignation ov inability 
of the said Jesse Koshland and the said Stanley H. 
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Sinton to act as Trustees for a period of six (6))| 
months, certified to by the beneficiaries, a new Trus-/ 
tee may be appointed upon the nomination of the: 
said Abraham Koshland for and during his lifetime,! 
and after his death then by the nomination of the’ 
said Estelle W. Koshland for and during her life. 
time and after the death of the said Estelle W.| 
Koshland and the said Abraham Koshland, then? 
upon the nomination of the two beneficiaries. AY 
written nomination or appointment of such new 
trustee shall be filed with this Agreement and 
Declaration of Trust and the new appointee shall 
in writing accept and upon such written acceptance 
of his appointment, and [21] the filing thereof with 
the nomination, shall thereupon, without any fu 
ther act or conveyance, be vested with all the rights 
and powers of a Trustee, and subject to all the ob4 
hgations and duties herein imposed. 

Sixth: The Trustees shall keep proper books 04 
account, showing their receipts and disbursement: 
which shall at all reasonable times be open to thd 
inspection of the beneficiaries. 

Seventh: Power is hereby reserved during the 
lifetime of the said Abraham Koshland and given tc 
the said Abraham Koshland, with the approval o 
the Trustees hereof, at any time in his uncontrollec 
discretion to amend this Declaration of Trust 1) 
any manner whatever, and expressly including th) 
right to limit or change the beneficiaries herein o 
the share or proportion of any beneficiary. 

Eighth: Power is hereby reserved, during th 
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hfetime of said Abraham Koshland, and given to 
the said Abraham Koshland at any time in his un- 
controlled discretion to terminate this trust and 
upon such termination, the principal and undis- 
tributed income then in the hands of the Trustees 
shall be distributed to and amongst such person or 
persons as he shall direct by a written instrument 
addressed to the Trustees and authority is expressly 
reserved to the said Abraham Koshland to direct 
and designate himself as the person entitled to such 
distribution either in part or in whole of said fund. 

Ninth: Each and every one of the powers, pur- 
poses and provisions hereof, except as otherwise 
provided, shall be regarded as separate and distinct 
from every other power, purpose [22] and provi- 
sion so that no one shall be limited by reference to 
or inference from any other, and the enumeration 
of specific purposes and powers shall not be con- 
strued to limit or restrain in anv manner the mean- 
ing of general terms. If a court of last resort shall 
decree that any of the powers, purposes, or provi- 
sions hereof are invalid, this shall not in any wise 
limit any other power, purpose or provision herein- 
before granted, but only such power, purpose or 
provision so decreed to be invalid shall he limited, 
and all other powers, purposes and provisions 
herein granted, shall be unmodified thereby. 

Tenth: Unless requested in writing by the bene- 
ficiaries neither the original Trustees nor any suc- 
cessor Trustee or Trustees shall be required to give 
surety or sureties upon a bond for the faithful per- 
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formance of the trust hereby imposed upon them; 
but upon such written request of the beneficiaries, 
the Trustees shall, at the expense of the Estate, fur- 
nish a surety Company bond conditional on the 
faithful performance of their duties as Trustees in 
a sum not less than the amount of the fund. 

Eleventh: The Old Colony Trust Company of 
Boston is hereby named as the depositary with 
whom this Declaration of Trust shall be filed and 
authority is hereby given to the Trustees to change 
the depositary and from time to time designate the 
successor depositary. 

Twelfth: This Trust shall be designated as The 
‘‘Abraham Koshland Trust.”’ 

In Witness Whereof we hereunto set our hands 
and seals [23] this 26th day of December, 1922, to 
this instrument executed in five (5) duplicate origi- 
nal copies. 

/s/ JESSE KOSHLAND 
/s/ STANLEY H. SINTON. 
Commonwealth of Massachusetts, 
Suffolk—ss. 
December 26th, 1922 


Then personally appeared Jesse Koshland and 
Stanley H. Sinton and acknowledged the foregoing 
to be his free act and deed. 

Before me, 

(Seal) /s/ THOMAS H. DUCEY, 
Notary Publie. 
My commission expires March 29, 1923. 


[Endorsed]: T.C.U.S. Filed Mar. 23, 1948. [24] 
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ABRAHAM KOSHLAND TRUST 
MEMORANDUM OF DECLARATION OF 
TRUST 


Whereas by a certain Declaration of Trust dated 
December 26, 1922, Jesse Koshland and Stanley H. 
Sinton acknowledged the receipt of certain securi- 
ties from Abraham Koshland of Boston, in the 
County of Suffolk of Commonwealth of Massachu- 
setts, upon the terms in said Declaration of Trust 
contained, which amongst other things provided 
Article 7 and Article 8, as follows: 

‘Seventh’: Power is hereby reserved during the 
ifetime of the said Abraham Koshland and given to 
the said Abraham KXKoshland, with the approval of 
the Trustee hereof, at any time in his uncontrolled 
liscretion to amend this Declaration of Trust in any 
manner, whatever, and expressly including the right 


; limit or change the beneficiaries herein or the 
share or proportion of any beneficiary. 

“Eighth: Power is hereby reserved, during the 
ifetime of said Abraham Koshland, and given to 
he said Abraham Koshland at any time in hig un- 
ontrolled discretion to terminate this trust and 
fon such termination, the principal and undis- 
mbuted income then in the hands of the Trustees 
hall be distributed to and amongst such person or 
persons as he shall direct by a written imstrument 
Miressed to the Trustees, and authority is ex- 
wressly reserved to the said Abraham Koshland to 
lirect and designate himself as the person entitled 
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to such distribution either in pait or in whole of 
Sauce ines 

Now, Therefore, Know All Men by These Pres: 
ents that I, Abraham Koshland, by virtue of the 
power to me given by said provisions and any otha 
provisions of said Declaration of Trust me here. 
unto enabling, do hereby amend said Declaration Oo: 
Trust in the following mannevy and particulars, f 


AWE: 

T do hereby amend said Declaration of Trust b 
cancelling said Articles 7 and 8 and substitute it 
place thereof the following Articles 7 and 8, whig 
said new articles shall be incorporated [25] in sai 
original Declaration of Trust and be of the sam 
force and effect as if originally written in and mad 
part of the original Declaration of Trust in plae 
of the Articles 7 and 8 as originally written: 

‘*7, Power is hereby reserved during the lifetim 
of the said Abraham Koshland and given to the sai 
Abraham Koshland and Estelle W. Koshland wit 
the approval of the Trustees hereof at any time 1 
the uncontrolled discretion of the said Abraha: 
Koshland and Estelle W. Koshland to amend thi 
declaration of Trust, and if during the lifetime + 
the said Abraham Koshland the said Estelle 
Koshland shall not be living, then any one of f] 
sons of the said Abraham Koshland and the sa 
Estelle W. Koshland, who is a beneficiary under t 
sald Declaration of Trust, may exercise in conjur 
tion with the said Abraham Koshland the power 
amendment in place of, and in substitution for, sai 
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Estelle W. Koshland, with the same force and effect 
is if the son so joining in such amendment had been 
riginally and specifically named in the place and 
stead of said Estelle W. Koshland. 
| 8. This trust shall be irrevocable. 
In Witness Whereof I, Abraham Koshland, here- 
into set my hand and seal this 26th day of Decem- 
der, 1923. 


Seal) /s/ ABRAHAM KOSHLAND. 


We, Jesse Koshland and Stanley H. Sinton, 
ereby acknowledge receipt of the within amend- 
nent to the Declaration of Trust made by us De- 
rember 26, 1922, and approve of the same and 
hereby accept and agree to the same as part of the 
riginal Declaration of Trust under and in accord- 
mce with the provisions of the original Trust In- 


enture. 
| In Witness Whereof we hereunto set our hands 
‘ind seals this 26th day of December, 1923. 


Seal) JESSE KOSHLAND 
Seal) STANLEY H. SINTON. [26] 


Title of Tax Court and Cause. | 


ANSWER TO AMENDED PETITION 


Comes now the Commissioner of Internal Reve- 
me, respondent above named, by his attorney, 
,Vharles Oliphant, Chief Counsel, Bureau of Inter- 
gal Revenue, and for answer to the amended peti- 
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tion in the above proceeding, admits and denies as 
follows: 

1 to 3, inclusive. Admits the allegations contained. 
in paragraphs 1 to 3, inclusive, of the amended peti- 
tion. 

4+ (1) to (5), inclusive. Denies the allegations of 
error contained in subparagraphs (1) to (5), im 
elusive, of paragraph 4 of the amended petition. : 

5 (1) to (5), inclusive. Admits the allegations 
contained in subparagraphs (1) to (5), inclusive, of 
paragraph 5 of the amended petition. 

(6) and (7). Denies the allegations contained in 
subparagraphs (6) and (7) of paragraph 5 of thé 
anended petition. [27] 

(8). Admits that the Commissioner in his de 
fidency notice Exhibit A, based the value of saié 


hfe estate on an annual income of $9,260.99 an@ 
upon a Table A factor for a one dollar annuity a 
age 66 of 7.52476, and upon a factor for quarterh 
payments of 1.01488, and that the use of said Tabh 
A factor and said factor for quarterly payments ar 
provided for in Regulations 105, Section 81.10G) 
denies the remaining allegations contained in sul 
paragraph (8) of paragraph 5 of the amended peti 
tion. 

(9) and (10). For lack of sufficient informati 
as to the truth and correctness thereof, denies tk 
allegations contained in subparagraphs (9) ar 
(10) of paragraph 5 of the amended petition. 

6. Denies generally and specifically each ar 


— 


very allegation in the amended petition not herer 
before admitted, qualified. or denied. 
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Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Respondent. 
Of Counsel: 


le. JBi, Ides edd ey, 
Division Counsel, 


T. M. MATHER, 
A. ale [BRU aiid, 
Special Attorneys, 
Bureau of Internal Revenue. 


\) [Endorsed]: T.C.U.S. Filed March 23, 1948. [28] 
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SEU EA TION OW PACTS 


| It is hereby Stipulated by and between counsel 
for the petitioner and counsel for the Commissioner 
in the above-entitled case that the following facts 
may be taken as true in said case: 

: 1. The petitioner is an estate of the decedent. The 
meen, Abraham Koshland, died on April 15, 
1944, and his estate is being probated in the Su- 
‘perior Court of the State of Calimotmaia, mm ane tor 
the City and County of San Francisco. Jesse Kosh- 
land is the duly appointed, qualified and acting ex- 

cutor of said estate. 

| | 2. The notice of deficiency, a copy of which 1s at- 
tached to the petition in this case and incorporated 
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by reference herein as Exhibit A, was mailed to 


petitioner on or about April 7, 1947. [29] 

3. The estate tax return of petitioner was filed 
with the Collector of Internal Revenue for the First 
District of California, in San Francisco, California, } 
on Mav 24, 1945, and the amount shown as due: 
thereon was paid to said Collector at said time. Al 
tite and correct copy thereof is attached hereto as: 
Exhibit A(1) and incorporated by reference herein, 

+. On December 26, 1922, the decedent, Abraham 
Koshland, created a trust by transferring certain 
securities to Jesse Koshland and Stanley H. Sin- 
ton. who declared themselves trustees thereof. A} 
true and correct copy of said trust is attached to 
the petition in this case as Exhibit B and is incor-' 
porated in and by reference made a part of this: 


stipulation as Exhibit B. Decedent transferred to: 
said trust securities having a cost to him of $290, 
596. 

5. On or ahout December 26, 1923, the decedent 
amended said trust. A true and correct copy of said 
amendment is attached to the original petition m 
this case as Exhibit C and is incorporated in and 
by reference made a part of this stipulation as Ex- 
hibit C. 

6. There have always been two trustees of said 
trust. The names of said trustees and the periods ol 
their trusteeship have been as follows: 

Jesse Koshland, Stanley H. Sinton: December 26 
1922, to June 26, 1929 (Jesse Koshland continued at 
trustee until May 1, 1945). [30] ( 

Jesse Koshland, Robert J. Koshland: June 26 


| 1929, to March 6, 1944, (Jesse Koshland continued 
_as trustee until May 1, 1945). 
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Jesse Koshland, Edgar Sinton: March 6, 1944, to 
May 1, 1945 (Edgar Sinton continued as trustee un- 
‘til September 28, 1945). 


Edgar Sinton, Stephen A. Koshland: May 1, 1945, 
to September 28, 1945 (Stephen A. Koshland has 
continued as trustee to date). 
_ Stephen A. Koshland, William A. Koshland: Sep- 
tember 28, 1945, to date. 


| Wilham A. Koshland and Stephen A. Koshland 
‘are the sons of Abraham Koshland and Estelle W. 
‘Koshland. Jesse Koshland is the brother of Abra- 
‘ham Koshland and the brother-in-law of Estelle W. 
/Koshland. Stanley H. Sinton, Robert J. Koshland 
‘and Edgar Sinton are the nephews of Abraham 
‘Koshland and Estelle W. Koshland. 


| 


7. At the time of the creation of said trust, Ex- 
\hibit B, and for many years prior thereto and for 
‘the period subsequent thereto until April 15, 1944, 
the date of his death, the decedent, Abraham Kosh- 
‘land, and Estelle W. Koshland were husband and 
wife. 


| 8. The decedent, Abraham Koshland, was born 
‘on March 22, 1869, and died on April 15, 1944. He 
| was 75 years of age at the time of his death. Estelle 
fw. Koshland was born April 8, 1878, and is still 
ying. She was 66 years of age at the date of de- 


/cedent’s death. [31] 
9. The decedent and Estelle W. Koshland had 


| 
two children, Stephen A. Koshland, who was | 
on February 21, 1902, and was 42 years old at the’ 
date of his father’s death, and William A. Koshland) 
who was born on November 9, 1906, and was 3714) 
years old at the date of the death of his father, 
Both children are still living. William A. Koshland 
never married. Stephen A. Koshland married or 
April 14, 1988, and his wife is stil living and mart 
ried to him. They have had two children, Anthony 
S. Koshland born on March 26, 1940, who was fow 
years old at the time of decedent’s death, and Kath’ 
ryvn Koshland born on July 16, 1943, who was unde: 
one year of age at the time of decedent’s deathi 
30th of said children are still living. 
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10. Said trust has filed its income tax ea 
and kept its books on a calendar year basis. Its nel 
income from all sources (and whether taxable o 
tax-exempt) for the calendar vears 1923 to 1947, ir 
clusive, has been as follows: 


Calendar Year Income 
OR ees cet. $99 301.76 
i 20,632.42 
1095 0) 17,843.47 
1026. °c. eee 19,157.14 | 
1007: gee ee 20,493.97 
1928". 2a eee 20,449.60 | 
(020i... eee 20,203.76 
1930... a 21,230.32 . 
103] ae 19,945.51 
102° qe ee 13,627.21 


1923 e eae ee 10,211.29 


: Commissioner of Internal Revenue Bs) 
Calendar Year Income 
: | a ee $10,628.15 
ISS Sil es ees eer eae LO937.23 
| ME mma a Re tr nella. 13,032.43 
| SN er ths cee 13,579.43 
| See rs os a ae 10,705.74 
| ACCOM ees avs. . 2 11,152.10 
NOLO... kee ae 11,459.93 
| Eh ee ee 12,534.69 
ih 11,200.17 
LO ee 10,900.58 
i 11,835.84 
15 he 11,332.21 
1 11,292.89 
QE eee ee 11,763.30 


11. All of said income has been paid year by vear 

to Estelle W. Koshland. From the creation of said 

‘jtrust through December 31, 1947, she has never 

made any application to the trustees for the appli- 

| cation of any part of the principal of the trust in 

order to provide her with an income of $15,000 for 
any year. 


12. The fair market value of the trust estate as 
of the date of death, April 15, 1944, was $231,524.64. 


13. The transfer made by Abraham Koshland in 
trust (Exhibit B) was not made in contemplation of 
death. 


14. On or about September 20, 1946, $30,000 was 
paid by the petitioner to the Collector of Internal 
Revenue in San Francisco on account of additional 
estate tax claimed to be due, and on or about May 
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9, 1947, an additional amount of $19,062.25 was paid 
by petitioner to [33] said Collector on account of 
additional estate tax claimed to be due. On or about 
June 9, 1947, a claim for refund was filed with the 
Collector of Internal Revenue in San Francisco by 
the petitioner. A true and correct copy of said claim! 
for refund is attached hereto and incorporated by 


f 


reference herein as Exhibit D. | 


15. [t is stipulated that upon recomputation un 
der Rule 50 following the opinion of this Court i 
this proceeding the petitioner may receive credt 
up to the full 80 per cent against the basic estat 
tax for any additional state inheritance, estate 
legacy or succession taxes which are paid as a resul) 


of this proceeding. 


Dated Merch. ...-. , 1948. hh 
/s/ SAMUEL TAYLOR, | 

/s/ EDGAR SINTON, } 

Counsel for Petitioner. | 

/s/ CHARLES OLIPHANT, \ 


Chief Counsel, Bureau of Internal Revenue, Cour — 
. e i 
sel for Commissioner. ; 


| 
[Endorsed]: T.C.U.S. Filed March 23, 1948. (34 
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[Title of Tax Court and Cause.] 
MOTION TO AMEND RECORD 


It is hereby moved by counsel for the petitioner 
in the above-entitled case that the record in said 
ease be amended so as to include the facts stated in 
the stipulation of facts dated April 27, 1948, at- 
peehed hereto and made a part hereof. 


i In said stipulation counsel for the petitioner and 
‘counsel for the Commissioner in the above-entitled 
ease agree that the facts contained therein may be 
taken as true in said case and that the transcript of 
“the proceedings in said case may be amended so as 
to include the facts stated therein. 

Dated: San Francisco, California, May 3, 1948. 

/s/ SAMUEL TAYLOR, 
Counsel for the Petitioner. 


| 
i 
| Granted May 6, 1948. 


/s/ JOHN W. KERN, 
Judge. 


: Served May 7, 1948. 
[Endorsed]: T.C.U.S. Filed May 5, 1948. [35] 
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STIPULATION OF FACTS 
It is hereby Stipulated by and hetween counsel 
for the petitioner and counsel for the Commissioner 
in the above-entitled case that the following facts 
may be taken as true in said case and that the 
transcript of the proceedings in this case may he 


A 
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amended so as to include the facts stated in this 
stipulation : 

The only amendment to the trust created by: 
Abraham Koshland on December 26, 1922, Exhibit 
B to the stipulation of facts heretofore filed in this 
case, was the amendment made on or about Decem: 
ber 26, 1923, Exhibit C to said stipulation of facts: 
No other amendments to said trust, Exhibit B, have 


ever been made. 
Dated: April 27, 1948. 
/s/ SAMUEL TAYLOR, 
Counsel for the Petitioner. 


/s/ CHARLES OLIPHANG 
Counsel for Commissioner. 


[Endorsed]: T.C.U.S. Filed Mav 6, 1948. [36] 


11 T. C. No. 109 
The Tax Cowrt of the United States 


Estate of Abraham Koshland, Deceased, Jesse Kosh 
land, Executor, Petitioner, v. Commissioner 


Internal Revenue, Respondent. 
/ 


Docket No. 13780. Promulgated November 36 
1948. 


Decedent in 1922 created a trust which he late 
amended in 1923. The unrestricted power was r 
tained in the decedent, as settlor, in conjunctic 


with his wife, the life beneficiary, to alter ar 


7 
6 


amend the trust. 
1. Held: the value of the remainder inter 
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transferred is includable in decedent’s gross estate 
under Section 811(d)(2) of the Code, decedent’s 
wife having no substantial adverse interest in re- 
mainders. 

Held, further: that the application of Section 
S11(d)(2) in the present proceeding does not vio- 
late the due process clause of the fifth amendment 
of the Constitution. 

2. In computation of the value of the includable 
remainder interests, 

Held: petitioner has not shown error in respond- 
ent’s use of the Actuaries or Combined Experience 
Table included in his Regulations. 

Held, further: no error shown in respondent’s 
use of the factor set forth in the Regulations ap- 
plicable to quarterly payments. 

Samuel Taylor, Esq.. Fdgar Sinton, Esq., and 
Bernard Shapiro, Esq., for the petitioner. 

A. J. Hurley, Esq., for the respondent. [37] 

Respondent determined a deficiency m the estate 
tax of petitioner in the sum of $49,062.25. Practi- 
cally all of this deficiency results from the inclusion 
by respondent in the decedent's gross estate of the 
value, as determined by him, of the remainder in a 
trust created by decedent in 1922. The reasons given 
by respondent for such inclusion are that the de- 
cedent reserved the power to alter, amend, or re- 
voke as to the remainder interests in the trust, and 
that the transfer to the trust was intended to take 
effect at or after decedent’s death. Petitioner al- 
leges that respondent erred in including such in- 
terests in decedent’s gross estate, and, in the alter- 
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native, that the respondent’s valuation of such in- 
terests was too high. Petitioner also alleges that 
respondent erred in not allowing full credit for 
state inheritance taxes paid or payable, and in not 
allowing petitioner a deduction for legal fees as a 
result of this proceeding. As to the last two issues, 
the first is covered by the stipulation of the parties 
hereinafter referred to, and the second was not 
made the subject of any testimony. 

At the hearing herein a stipulation of facts was 
filed by the parties. In addition oral and documen- 
tary evidence was introduced. 


FINDINGS OF FACT 


We find the facts to be as stipulated by the par- 
ties, and set out herein a resume of those facts 
stipulated, together with our findings based upon the 
evidence adduced at the hearing. 

The decedent died on April 15, 1944, and his es- 
tate is in the process of administration in Califor- 
nia. The estate tax return of the petitioner [38] es- 
tate was filed with the collector of internal revenue 
for the first district of California. At the time of 
his death decedent was 75 years old, and his wife, 


Estelle W. Koshland, who was still living at the © | 
time this case was tried, was 66 years old. She had J 


been his wife for many years prior to 1922. They 
had two sons, both of whom are living. One, Stephen 
A. Koshland, was born in 1902, and the other, Wil- 


liam A. Koshland, was born in 1906. The older son |} 


married in 1938. He and his wife have two children, 
one born in 1940 and the other in 1943. 


>) 
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Decedent also had a brother, Jesse Koshland, with 
whom he had very close personal and business con- 
tacts until his (the decedent’s) death. 

On December 26, 1922, the decedent created a 
trust by transferring certain securities, which had a 
eost to him of $290,596, to Jesse Koshland and Stan- 
ley H. Sinton (a nephew) who declared themselves 
trustees of this property in a declaration of trust, 
the pertinent provisions of which read as follows: 

Second: For and during the hfetime of Estelle 
W. Koshland of said Boston the income of this trust 
less proper charges and deductions including the 
payment of such taxes, municipal, state or Federal 
as may be levied thereon, shall he paid over unto 
her semi-annually, quarterly or oftener for and dur- 
ing her lifetime and upon her death then said in- 
come shall be paid over unto Abraham Koshland of 
said Boston, semi-annually, quarterly or oftener for 
and during his lifetime, and upon the death of the 
survivor of the said Estelle W. Koshland, and the 
said Abraham Koshland, said fund shall be divided 
into two equal parts, and one of said parts shall be 
held for the use and benefit of each of Stephen A. 
Koshland and William A. Koshland, sons of the said 
Estelle W. Koshland and the said Abraham Kosh- 
land, upon the following terms and conditions, to 
wit: the income to be paid to the guardian of a son 
during his minority and upon such son attaining 
the age of twenty-one (21) to pay the said income 
to him for and during his lifetime. At any time after 
a son shall have attained the age of twenty-one (21) 
to pay over to such son from time to time such pro- 
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portion of the principal of such trust [389] fund as 
the 'T'rustees may deem best, but not more than one- 
third (1/3) of such principal shall be advanced to 
him before he reaches the age of thirty (80) years, 
the balance of the principal may be paid over to him 
after he attains the age of thirty (30). 

Upon the death of a son, to pay over the principal 
of his share of this fund to the lawful issue of such 
son in such proportion and such manner and upon 
such terms as he may by any last will or testamen- 
tary instrument direct, and in default of such direc- 
tion, then to and amongst his issue, or if he leave no 
issue, then to and amongst such other persons as he 
shall by any last will or other testamentary instru- 
ment direct, and in default of such direction, then 
to and amongst his heirs-at-law. 

Third: Neither said Stephen A. Koshland nor 
said William A. Koshland shall have any right to 
anticipate payments of income, nor shall the said 
Stephen A. Koshland or the said William A. Kosh- 
land have any right to assign or transfer any part 
of the fund or income therefrom to which he may 
be entitled hereunder, and if any such assignment 
shall be made, whether voluntary or involuntary, 
then in the discretion of the Trustees all right of 
such assignor may be determined and the share of 
such beneficiary disposed of in the same manner as 
if the beneficiary had died at the date of such as- 
signment. 

The Trustees shall exercise uncontrolled discretion 
if in their judgment at any time it is deemed unde- 
sirable to pay over the income to any one of the sons 
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of said Estelle W. Koshland and Abraham Koshland 
to withhold the same and in that event they are au- 
thorized under the terms herein to expend the same 
or any part thereof for the benefit of the sons so en- 
titled to such income, or they may allow such in- 
come or any unexpended part thereof to accumulate 
and add the same to the principal of said fund held 
for the benefit of such son. 

Fourth: At any time or during any period when 
no income is received, or where the income received 
is less than Fifteen Thousand (15,000) Dollars in 
any year, the Trustees may, upon the appheation of 
any beneficiary, apply and expend such part of the 
principal of the fund as may be necessary: 

(a) To provide either the said Estelle W. Kosh- 
land or the said Abraham Woshland with an income 
of Fifteen Thousand (15,000) Dollars for such vear; 

(b) ‘Yo provide any one of the children of said 
Kstelle W. Koshland and Abraham Koshland with 
an income of Five Thousand (95,000) Dollars for 
such vear. 

Fifth: Upon the death or resignation or inability 
of the said Jesse Koshland and the said Stanley H. 
Sinton to act as Trustees for a period of six (6) 
months, certified to by the beneficiaries, a new Trus- 
tee may be appointed upon the nomination of the 
said Abraham Koshland for and during his lifetime, 
and after his death [40] then by the nomination of 
the said Estelle W. Koshland for and during her 
lifetime and after the death of the said Estelle W. 
Koshland and the said Abraham ISoshland, then 
upon the nomination of the two beneficiaries. A 
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written nomination or appointment of such new 
trustee shall be filed with this Agreement and Dec- 
laration of Trust and the new appointee shall in 
writing accept and upon such written acceptance of 
his appointment, and the filing thereof with the 
nomination, shall thereupon, without’ any further 
act or conveyance, be vested with all the rights and 
powers of a Trustee, and subject to all the obliga- 
tions and duties herein imposed. 

Sixth: The Trustees shall keep proper books of 
account, showing their receipts and disbursements 
which shall at all reasonable times be open to the 
inspection of the beneficiaries. 

Seventh: Power is hereby reserved during the 
hfetime of the said Abraham Koshland and given 
to the said Abraham Koshland, with the approval of 
the Trustees hereof, at any time in his uncontrolled 
discretion to amend this Declaration of Trust in 
any manner whatever, and expressly including the 
right to limit or change the beneficiaries herein or 
the share or proportion of any beneficiary. 

Eighth: Power is hereby reserved, during the 
lifetime of said Abraham Koshland, and given to | 
the said Abraham Koshland at any time in his un- 
controlled discretion to terminate this trust and 
upon such termination, the principal and undis- — 
tributed income then in the hands of the Trustees — 
shall be distributed to and amongst such person or 
persons as he shall direct by a written instrument 
addressed to the Trustees and authority is expressly 
reserved to the said Abraham Koshland to direct 
and designate himself as the person entitled to such 
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distribution either in part or in whole of said fund. 

Ninth: Each and every one of the powers, pur- 
poses and provisions hereof, except as otherwise 
provided, shall be regarded as separate and distinct 
from every other power, purpose and provision so 
that no one shall be limited by reference to or in- 
ference from any other, and the enumeration of 
specific purposes and powers shall not be construed 
to limit or restrain in any manner the meaning of 
eeneral terms. If a court of last resort shall decree 
that any of the powers, purposes, or provisions 
hereof are invalid, this shall not in any wise lmit 
any other power, purpose or provision hereinbefore 
eranted, but only such power, purpose or provision 
so decreed to be invalid shall be limited, and all 
other powers, purposes and provisions herein 
eranted, shall be unmodified thereby. 

On December 26, 1923, decedent, for the first and 
only time, amended [41] this trust. The amendment 
eancelled Articles 7 and 8 of the original declara- 
tion of trust and substituted therefor the following: 

7. Power is hereby reserved during the lifetime 
of the said Abraham Koshland and given to the said 
Abraham Koshland and Estelle W. Koshland with 
the approval of the Trustees hereof at any time in 
the uncontrolled discretion of the said Abraham 
Koshland and Estelle W. Koshland to amend this 
declaration of Trust, and if during the lifetime of 
the said Abraham Koshland the said Estelle W. 
Koshland shall not be living, then any one of the 
sons of the said Abraham Koshland and the said 
Estelle W. Koshland, who is a beneficiary under the 
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said Declaration of Trust, may exercise in conjunc- 
tion with the said Abraham Koshland the power of 
amendment in place of, and in substitution for, said 
Estelle W. Koshland, with the same force and effect 
as 1f the son so joining in such amendment had been 
originally and specifically named in the place and 
stead of said Estelle W. Koshland. 


8. This trust shall be irrevocable. 


Since the creation of the trust, two individuals 
closely related to decedent have served as trustees. 
Since September 28, 1945, the two trustees have 
been decedent’s sons. 

All of the income of this trust has been paid year 
by year to Estelle W. Koshland. Prior to 1931 this 
income was in excess of $15,000 annually. Since 
then, it has fluctuated between $10,000 and $14,000. 


Although she has not made any application to the — 


trustees for the payment from trust principal of any 
amount necessary to bring her income to the sum 
of $15,000, it was the intent of the decedent and the 
understanding of the trustees that she have this 
right; and it is conceded by respondent on brief 
that she is and was entitled to an annual income 
from the trust in the amount of $15,000. 


At the time of decedent’s death, as well as at the 
time of the hearing [42] in this proceeding (March 
23, 1948) decedent’s wife was in good health, and 
her personal physician expected her to live out her 
normal life expectancy. 

Decedent’s power of amendment of the trust was 
unrestricted and was exercisable by him with a per- | 


—s 


Commissioner of Internal Revenue 45 


son not having a substantial adverse interest in the 
remainder. 

The fair market value of the trust estate, as of 
the date of decedent’s death, was $231,524.64. 

In determining the value of the remainder inter- 
est, which respondent contends is includable in de- 
eedent’s gross estate, he subtracted from the value 
of the trust estate, the value of decedent’s wife’s 
life estate, calculating this value in conformity with 
Table A appearing in Regulations 105, section 81.10 
(1). This table is based upon The Actuaries’ or Com- 
bined Experience Table of Mortality. 

This table is the result of experience of seventeen 
British hfe insurance companies covering a period 
from 1762 until 1837; it makes no distinction be- 
tween the length of male lives and the length of fe- 
male lives. 

Many other tables of mortality have been in wide- 
spread use. The Actuaries’ or Combined Experience 
Table of Mortality is not now used by insurance 
companies 1n computing annuities. Insurance com- 
panies do not use annuity mortality tables in de- 
termining life insurance premiums or in caleulat- 
ing life insurance reserves. Annuity mortality ta- 
bles reflect only the experience of insurance com- 
panies with annuitants as a class. [43] They do not 
purport to reflect the general mortality experience. 
Annuitants, as a rule, are a self-selected group and 
tend to outlive the average. For the purpose of com- 
puting life insurance premiums, insurance com- 
panies use their own mortality tables based wpon 
their individual experience. 
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Modern experience has demonstrated that females 
live longer than males, and some annuity tables now 
do take this factor into account. 

The 1937 Standard Annuity Table has been used 
by insurance companies and by actuaries as a basis 
for determining annuities and life estates since 1937. 
The table is used for both male and female lives, 
except that the age of the female is taken at an age 
five years younger than the male life. It is one of 
the most current tables in use for the evaluation of 
annuities. 

The table currently used by insurance companies 
for purposes of reserves and the like and considered 
as reflecting general mortality experience is the In- 
surance Commissioners’ 1941 Standard Ordinary 
Table of Mortality. This table is based upon experi- 
ence in the years 1934 to 1936, with adjustment for 
possible epidemics and other catastrophes. 

Decedent’s wife’s expectation of life, under vari- 
ous mortality tables, is as follows: 


Mortality Table Age 66 
Combined Experience or Actuaries’......... 10.46 
Amiefican Expemence ......29-....4..2eee 10.54 
Insurance Commissioners’ 1941 Table....... 11.01 
Amerigan Annuitants’ ...............0eeee 11.95 
Combined Annuity— 

IAG: . das ss eds been ee oe 12.17 

Mental 2. i oo 14.52 
1937 Standard Annuity— 

MAE. .c...4 0°86 oe... ee 13.81 

ASCNMEVE® wk. . os ee oe 16.90 


The proper factor for quarterly payments is 
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1.01488, to be multiphed by the annuity value of the 
annual payments to Estate of Koshland under the 
trust. 

The Value of the trust remainder, includable in 
decedent’s gross estate, is $116,973.71. 


OPINION 

Kern, Judge: The principal issue in this pro- 
ceeding is whether the value of the remainder in- 
terest in the trust created and amended prior to 
1924 is includable in decedent’s gross estate. One of 
the grounds urged by respondent for melusion is 
that the transfer was one in which the decedent re- 
served the power to alter and amend the trust within 
the meaning of section 811 (d) of the Internal Reve- 
nue Code’ and the applicable regulations.’ Petitioner 


* Sec. 811. Gross Estate. 

The value of the gross estate of the decedent shall 
be determined by including the value at the time of 
his death of all property, real or personal, tangible 
or intangible, wherever situated, except real prop- 
erty situated outside of the United States. * * * 

(d) Revocable Transfers. * * * 

(2) Transfers on or Prior to June 22, 1936.—'o 
the extent of any interest therein of which the de- 
cedent has at any time made a transfer, by trust or 
otherwise, where the enjoyment thereof was subject 
at the date of his death to any change through the 
exercise of a power, either by the decedent alone or 
in conjunction with any person, to alter, amend, or 
revoke, or where the decedent relinquished any such 
power in contemplation of his death, except in case 
of a bona fide sale for an adequate and full consid- 
eration in money or money’s worth, * * * 

*Regulations 105. Sec. 81.20. Transfers with 
power to change the enjoyment. 
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seeks to meet this argument by a three-fold attack. 
First, it is urged that after the 1923 amendments to 
the trust the right to amend further encompassed 
only shght and trivial matters; secondly, that the 
right to amend was in conjunction with decedent’s 
wife, who had a substantial adverse interest in the 
remainder of the trust; and, thirdly, that the law 
and regulations may not be constitutionally applied 
to pre-1924 transfers. 

Petitioner’s first pomt is without merit. The trust 
instrument, as amended, contains a broad sweep of 
power. It was provided: 

7. Power is hereby reserved during the lifetime 
of the said Abraham Koshland and given to the said 
Abraham Koshland and Estelle W. Koshland with 
the approval of the Trustees hereof at any time in 
the uncontrolled discretion of the said Abraham 
Koshland and Estelle W. Koshland to amend this 
declaration of Trust. * * * 
therein transferred as described in subsection (a) 
shall be included in the gross estate if it comes 
within any one of the following paragraphs: 

(1) If the transfer was made prior to the enact- 
ment of the Revenue Act of 1924 (4:01 p.m., eastern 
standard time, June 2, 1924), and the power was 
reserved at the time of the transfer and was exer- 
eisable by the [45] decedent alone or 1n conjunction 
with a person or persons having no substantial ad- 
verse interest or interests in the transferred prop- 
erty, or 1f exercisable in conjunction with a person 
having a substantial adverse interest or with sev- 
eral persons some or all of them held such an ad- 
verse interest, then to the extent of any interest or 
interests held by a person or persons not required 


to join in the exercise of the power and to the extent 
of any adverse interest which was not substantial. 
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Petitioner would have us construe this language 
narrowly, since certain provisos appearing in the 
paragraph prior to amendment were deleted. Rather 
than an aid to petitioner’s view, these omissions can 


be interpreted as clothing decedent with as broad a 
power as it was possible to accord him. In any 


avent, the mere fact that no limitations appear can- 


10t be said to diminish the general power granted. 


| None of the cases cited to us by petitioner, of 
which Theopold, Exr., v. United States, (CCA-1), 
164 Fed. (2d) 404, is an example, are in point, as 


none contained as general a power of amendment as 


retained by this decedent. In the Theopold case, the 
! 


power was limited to amend the trust instrument 
mily ‘‘so that it will more clearly express my actual 
ntentions * * *.’’ The Circuit Court recognized that 
he trust instrument was inexpertly drawn and the 
xustor wished to retain the power to settle mean- 
Ung. It is further observed: 


; 


* * * Certainly if he had wished to retain broad 
powers of amendment as to substance he could 
have said so very simply by merely reserving a 
general power to alter, amend or revoke. * * * 
. Such a general power as referred to by the court 
b was here retained. 


| 


-| Petitioner next contends that, irrespective of the 
‘scope of the power of amendment, it could not be 
j *Xercised except in conjunction with a person hav- 
(Mg a substantial adverse interest. This raises the 
- juestion of whether the life tenant, decedent’s wife, 


| 
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can be said to have a substantial adverse interest in 
the remainder.® We believe that she did not. 


Petitioner’s argument, with which we can not 
agree, is that decedent’s wife had a substantial ad-! 
verse interest in the remainder, since she possessed’ 
the right during her lifetime to have corpus invaded: 
if it became necessary to assure her the receipt of: 
$15,000 annually, and it was to her benefit to retam 
her sons as remaindermen. This approach loses, 
sight of the meaning and significance of the “sub- 
stantial adverse interest’’ concept. See Flood vi 
United States, (CCA-1), 1383 Fed. (2d) 178; Unie 
Tiust Company of Pittsburgh, Admr., v. Driscoll 


“The question of whether the decedent’s wife hag 
a substantial adverse interest in this pre-1924 intei 
vivos transfer becomes important under the estab! 
lished doctrine of Reinecke v. Northern Trust Ca: 
278 U.S. 339. It was there recognized that a trans 
fer in trust, where the settlor reserved to himsel: 
alone or to himself with a person having a non-ad 
verse interest, was not a completed transfer becaus 
the property did not pass completely out of his cor 
trol until his death, and as such was includable 1 
the decedent’s gross estate even prior to the enag 
ment of the Revenue Act of 1924. The taxing statut 
is not unconstitutional as to trusts created prior 1 
its enactment if the transfers thereunder are incon’ 
plete. Chase National Bank v. United States, 27 
U. S. 327. Section 302(d) of the Revenue Act i 
1924 first introduced the provision that if the settle 
in conjunction with any person reserved the rig 
to revoke or otherwise materially change the tran 
ferved interests, the conveyance was taxable. As 7 
transfers after that date, the ‘‘substantial adver 
interest’? requirement is immaterial. Helvering © 
City Bank Farmers Trust Co., 296 U.S. 85. [47] 
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(CCA-3), 138 Fed. (2d) 152, certiorari denied, 321 
‘Uz. S. 764. 

Petitioner relies principally wpon Commissioner 
\v. Kaplan, (CCA-1), 102 Fed. (2d) 329, and seeks 
to distinguish David J. Lit, et al., Executors, 28 
B.T.A. 853, affirmed, 72 Fed. (2d) 551, and Estate 
lot Charles M. Thorp, 7 T. C. 921, affirmed, 164 Fed. 
(2d) 966, certiorari denied, 333 U. 8. 843. In the 
Kaplan case, decedent created a trust in 1923, of 
which he was trustee and his wife life beneficiary, 
with remainders over after his and his wife’s deaths 
to their children. The trust could be amended and 
revoked ‘“‘by the Trustees,’’ assented to by the life 
beneficiary. Under these facts, it was held that de- 
seedent’s wife had a substantial adverse interest in 
the remainder, and hence it was not includable in 
“decedent’s gross estate. Among the reasons assigned 
to support this conclusion was the following: 

In this connection it is to be noted that Mr. Kap- 
lan [decedent] as an individual reserved no right of 
revocation but rather granted these rights to the 
trustee then in office. This fact, if not controlling, 
Bi ports the conclusion that the trust was, when 
made, a fully completed transfer of all interests in 
|the trust estate. * * * [48] 

‘| The Circuit Court distinguished the Lit case: 

| Lit et al. v. Commissioner of Internal Revenue, 3 
ir. 72 FB. 2d 551, relied upon by the petitioner, was 
; Pp case where the remainder interest was held prop- 
‘lerly included, the trust instrument reserving in the 
"isettlor the right of revocation with the assent of the 


f 


life beneficiary. Apart from the distinguishing fact 


o2 Estate of Abraham Koshland, Etce., vs. 


that the donor expressly reserved the right of revo- 
cation, it appears, also, that the trust was created in | 
1927 and the Revenue Act of 1926, sec. 302(d), 44! 
Stat. 71, was apphed. * * * 

In the Lit case, the decedent in 1927 created a 
trust, the income of which was to be paid to his; 
wife for life, and after the death of both, remainders: 
were given to others. The power of amendment and 
revocation was retained by decedent in his indivi 
dual capacity, in which his wife was required toy 
jomn. It was there held that the value of the hfe: 
estate vested in the wife should not be included a8 
part of decedent’s gross estate, but the remainder 


interest was includable; the wife was said to have 
a non-adverse interest in the remainder, and trust 
was deemed revocable within the meaning of See 
tion 302(d) of the Revenue Act of 1926. It was there 
said by us: 
* * * All that the settlor had to do in order td 
exercise this reserved power of revocation as té 
David Jack Lit was to do it in conjunction witht 
Rosa L. Lit [his wife], who was in no sense an adi 
verse interest as to the remainder interest of the 
trust estate. * * * | 
While it is true that in the Porter case the sett 
of the trust was left free to exercise the ee 
power which he reserved, alone and without having 
to secure the consent of any one, whereas in the in 
stant case the settlor must secure the written con 
sent of his wife, Rosa L. Lit, still, as we have al 
ready stated, Rosa L. Lit had no interest in the re 
mainder interest and as to that she was not an ac 


L 
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verse interest and we think these facts bring the 
‘situation as to the remainder interest within the 
purview of the language of section 302 (d). * * * 
The Lit case was cited approvingly by us in the 
'Thorp case, and by the Cireuit Court in its affirm- 
ance. There, decedent created a trust in 1918, re- 
serving the power in himself to terminate the trust 
cutting off the [49] remainder interest upon the re- 
quest of the life beneficiaries. We held that the value 
of the transferred remainder interest was includable 
in decedent’s gross estate under Section 811(d) (2) 
of the Internal Revenue Code. The Circuit Court, 
in its affirmance, stated: 
| *** On the question whether the interests of the 
five children were ‘‘substantially adverse,’’ the Tax 
Court said, ‘Here the persons in whom the right 
to terminate was reserved were obviously not ad- 
versely interested in the exercise of that right as to 
the remainder—which is the only matter basing the 
present controversy.’’ Bearing in mind that by exer- 
cising their power of termination the children 
would have received ‘absolute property”? in the 
corpus, rather than merely the income therefrom, 
and also the fact that there was a close family rela- 
tionship, we are not prepared to say that the Tax 
Court erred in choosing from conflicting inferences 
the conclusion that their interests were not ‘‘sub- 
stantially adverse.’’ * * * 
Taxpayer’s further contention that a beneficiary 
of a trust is ‘‘adverse to the grantor * * * regard- 
a of whether a change would benefit or injure 


him’ not only rejects the ordinary meaning of the 


| 
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| 
word ‘‘adverse,’’? but also meets such insurmount 
able obstacles as Helvering y. City Bank Co., supra: 
at page 90, and the express language of the Tax 
Cowt in Lit. v. Commissioner, 28 B.T.A. 853, 860- 
861 (1933), affirmed by this court in 72 F.2d 55h 
[14 AFTR 481] (1934). * * * 

Such cases as Estate of Frederick 8S. Fish, 46 
B.T.A. 120, where the life tenant had also a powel 
of appointment over the remainder interest, ané 
Mackay, et al., Executors, v. Commissioner, (CCA-2) 
94 Fed. (2d) 558, reversing 33 B.T.A. 765, hold 
ing that a remainderman has an adverse interest 11 
the hfe estates, cited to us by petitioner, are clearh 
distinguishable and are not in point. 

Since we hold that decedent reserved to himsel 
the power of amendment with a person whose inter 
est was non-adverse as to that portion of the trng 
property sought to be included in decedent’s grog 
estate, petitioner’s constitutional argument, base 
upon the application of the law and [50] regulé 
tions to pre-1924 transfers disappears. Estate ¢ 
Charles M. Thorp, supra. Cf. Commissioner v. Kaj 
lan, supra; Union Trust Company of Pittsburg: 
Adm., v. Driscoll, supra. 

Tn view of our decision that the remainder inte 
est is includable in decedent’s gross estate, wndi’ 
Section 811(d), it becomes unnecessary to deci 
whether it is also includable under 811(c) of t 
Code. There does remain, however, one furth 
question, 1.e., the value of the interest to be include 

The parties have stipulated the fair market val? 
of the trust estate as of the date of death. The ari 
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of disagreement is as to the value of the life interest 
which is to be subtracted. Petitioner contends that 
it is unsound to determine such value in conformity 
with respondent’s regulations,* as they are based 
upon an absolute mortality table, and further that 
an improper factor for quarterly payment is therein 


employed. The burden of proving these contentions 
is upon petitioner. Estate of Charles H. Hart, 1 T.C. 


989: Estate of Koert Bartman, 10 T.C. 1073. 


The questions petitioner raises are not new. Es- 
'telle May Affelder, 7 T.C. 1190; Henry F. Du Pont, 
2 T.C. 246. We have carefully considered all of the 
evidence introduced by petitioner. It is of the same 
purport as that presented by taxpayers in some of 
‘the earlier cases, and we must conclude that peti- 
tioner has not borne the burden of proof on either 
point. 

An actuarial expert called by petitioner testified 
las to the history of various mortality tables, and 
then expressed the opinion that if he had his choice 
lof the table to be used to value the life estate he 
ould select [51] the 1937 Standard Annuity Ta- 
ble. This table shows a life expectancy for dece- 
dent’s wife of over six years more than the table 
embodied in respondent’s regulations, and about five 
‘years more than the table approved in Anna L. 
Raymond, 40 B.T.A. 244, affirmed, 114 Fed. (2d) 
140, certiorari denied, 311 U. S. 710, a case upon 
which petitioner chiefly relies. It should be observed 
that the latest mortality table presented indicates a 


*Regulations 105, Section 81.10(). 
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i 
hfe expectancy of 11.01 years for decedent’s wife as 


compared to 10.46 years in the table incorporated in 
respondent’s regulations. 

The table petitioner urges might be worthy of 
further consideration if our question were the cost 
of an annuity from a commercial insurance com- 


their anntty business. We observed in the Bart- 
man case, supra: 


* * * that insurance companies take into con- 

sideration the element of self selection in writ 

ing annuities; and that they use whatever tables 

are best suited for their particular needs. * * * 
There is no showing here that the mortality of m- 
heritors or donees closely resembles that of pur 
chasers of annuity policies. In fact, contrary evi 
dence appears in the record. 

Whatever may be the shortcomings of the table 
used by respondent, cf. concurring opinion of Mek 
lott, Jv. in Henry F. Du Pont, supra, petitionel 
has not convineed us that the 1937 table or any othe) 
table, not embodied in respondent’s regulations 
must be apphed in this proceeding, or that respond 
ent’s use of the Combined Experience Table in this 
proceeding is erroneous. Estelle May Affelder, Es 
tate of Koert Bartman, both supra. [52] 

Even greater weakness pervades petitioner’s ar 
ewumnent as to the proper factor for quarterly pay 
ments. The actuarial expert testified that the facto 
respondent used was proper if only an annuity fo 
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a term certain were involved, but was not correct if 
the annuity were for life. He testified further that 
the value of a life annuity, payable quarterly, is less 
han the value of an annuity certain, payable quar- 
bay for a term equal to the annuitant’s life ex- 
pectancy. Yet the factor petitioner urges and the 
ethod of its application lead to a higher value for 
a life annuity. This discrepancy could not be ade- 
quately explained by petitioner, nor was there any 
significant evidence as to the derivation of the fac- 
> it sought to have us apply. Petitioner’s view 
zannot be sustained. Estelle May Affelder, supra. 
Decision will be entered under Rule 50. [53] 


The Tax Court of the United States 
Washington 


Docket No. 13780 


Estate of ABRAHAM KOSHLAND, Deceased, 
JESSE KOSHLAND, Executor, 


Petitioner. 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


romulgated November 30, 1948, counsel for re- 
ee ent filed a recomputation of petitioner’s lia- 
i” on January 19, 1949. On February 14, 1949, 


Recient to the Findings of Fact and Opinion 


| 
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counsel for petitioner filed an acquiescence to re- 
spondent’s recomputation. Now, therefore, it is 

Ordered and Decided: That there is a deficiency 
in estate tax in the amount of $33,119.49. 


(Seal) /s/ C. P. LeMIRE, 
Judge. 


Entered Feb. 25, 1949. [54] 


The United States Court of Appeals 
For the Ninth Circuit 
Tax Court Docket No. 13780 
Estate of ABRAHAM KOSHLANTD, Deceased, 
JESSE KOSHLAND, Executor, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE} 
Respondent. 


PETITION FOR REVIEW BY THE UNITED 
STATES COURT OF APPEALS FOR TH 
NINTH CIRCUIT 


To the Honorable the Judges of the United States 
Court of Appeals for the Ninth Circuit: 

The Estate of Abraham ‘Koshland, Deceased, 
Jesse Koshland, Executor, respectfully petitions 
this Honorable Court to review the decision of The 
Tax Court of the United States entered in the 
above-entitled cause on the 25th day of February: 
1949. and determining a deficiency in estate tax o} 
$33,119.49. [55] 
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Jurisdiction 
Petitioner is the estate of a decedent who died 
‘on April 15, 1944, and whose estate is being pro- 
bated in the Superior Court of the State of Cali- 
|fornia, in and for the City and County of San Fran- 
‘cisco. Jesse Koshland is the duly appointed, quali- 
fied and acting executor of said estate. 


| 


_ The estate tax return for petitioner was filed with 
‘the Collector of Internal Revenue, First District of 
California, in the City and County of San Fran- 
cisco, State of California, which is located within 
the jurisdiction of the United States Court of Ap- 
peals for the Ninth Circuit. 


| 

! 

} 

| Jurisdiction of this Court to review the afore- 
‘said decision of The Tax Court of the United States 
is founded on Internal Revenue Code Sections 1141 
ae 1142. 

: II. 

| Prior Proceedings 

| The petitioner, on the 5th day of May, 1947, filed 
with The Tax Court of the United States a petition 
requesting a redetermination of a deficiency in es- 
tate tax in the amount of $49,062.25 set forth by the 
Commissioner of Internal Revenue in a notice of 
ideficiency dated April 7, 1947. The petitioner, on 
the 23rd day of March, 1948, filed with The Tax 
Court of the [56] United States an amended peti- 
tion requesting a redetermination of the aforesaid 
deficiency. The case was heard before the Honorable 


| 
| 
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John Worth Kern at San Francisco, California, on 
March 23, 1948. The Tax Court promulgated its find= 
ines of fact and opinion on November 30, 1948 (11 
Tax Court No. 109) and entered its decision on 
February 25, 1949. 


j00L. 
Nature of Controversy 


The controversy herein involves petitioner’s cor- 
rect estate tax liability. This in turn depends on thet 
following two issues which were presented to Ther 
Tax Court: 


(1) Whether the remainder interest in a trust 
created by petitioner's decedent on or about Decem-i 
ber 26, 1922, and amended by said decedent on or 
about December 26, 1923, should be included in the 
eross estate. 


(2) In the event that said remainder interest 
should be included in the gross estate, what was th 
value of the hfe estate in Estelle W. Koshland: 
petitioner’s decedent’s wife. 


Petitioner and the Commissioner of Interna: 
Revenue agreed that the value of said life estate 
should be subtracted from the value of said trus’ 
estate in determining the value of said remaindes 
interest. The disagreement was as to the manner 0 
valuation of said life estate. [57] 


Before this Court of Appeals, petitioner does no 
press the point that the remainder interest in sai 
trust should be excluded. The sole issue to be pre 
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sented to this Court is the valuation of the life es- 
tate of Estelle W. Koshland. Petitioner contends 
that The Tax Court erred in its determination of 
the value of said life estate. 


Dated: March 18, 1949, San Francisco, California. 


/8s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Attorneys for Petitioner. 


[Endorsed]: T.C.U.S. Filed March 21, 1949. [58] 
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NOTICE OF FILING PETITION 
FOR REVIEW 


To the Chief Counsel of the Bureau of Internal 
Revenue, Washington, D. C.: 


Please Take Notice that petitioner, on the 21st 
day of March, 1949, filed with the Clerk of The Tax 
Court of the United States, his petition for a re- 
view by the United States Court of Apeals for the 
Ninth Circuit of the decision of The Tax Court of 
the United States heretofore rendered in the above- 
entitled cause. 


A copy of the petition for review as filed is here- 
unto attached and served upon you. 
San Francisco, California, March 21, 1949. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Attorneys for Petitioner. [59] 


Receipt of a Copy of the foregoing Notice and 
the attached Petition is hereby acknowledged this 
22nd day of March, 1949. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, 
Bureau of Internal Revenue. 


[Endorsed]: T.C.U.S. Filed April 1, 1949. [60] 
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[Title of U. S. Court of Appeals and Cause. ] 


DESIGNATION OF CONTENTS 
OF RECORD ON REVIEW 


To the Clerk of The Tax Court of the United States, 
Washington, D. C.: 


The petitioner on review in the above-entitled 
cause hereby designates for inclusion in the record 
on review, and you are hereby requested to prepare, 
transmit and deliver to the Clerk of The United 
States Court of Appeals for the Ninth Circuit (Gin 
either the originals or copies duly certified as cor- 
rect) the following: 


1. The entire record, proceedings and evidence in 
the above-entitled cause before the Tax Court. 


2. Petition for review. [61] 
3. Notice of filing petition for review. 


4. This designation of contents of the record on 
review. 


Dated March 21, 1949, San Francisco, California. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Attorneys for Petitioner. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed March 23, 1949. [62] 
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NOTICE OF FILING DESIGNATION OF 
CONTENTS OF RECORD ON REVIEW 


To the Chief Counsel of the Bureau of Internal 
Revenue, Washington, D. C.: 

Please Take Notice that petitioner on the 23rd 
day of March, 1949, filed with the Clerk of The Tax 
Court of the United States his Designation of Con- 
tents of Record on Review in the above-entitled 
cause. A copy of said designation is hereunto at- 
tached and served upon you. 


San Francisco, California, March 23, 1949. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Attorneys for Petitioner. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed April 14, 1949. [63] 


[Title of U. 8. Court of Appeals and Cause. ] 


STATEMENT OF POINTS TO BE RELIED 
ON UPON REVIEW 


Petitioner states that it intends to rely on the : 
following points upon the review of the decision of | 
The Tax Court of the United States in the above- — 
entitled cause: 


1. The Tax Court erred in view of the uncontra-_ 
dicted evidence in failing to value the life estate of 
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Estelle W. Koshland on the basis of the 1937 Stand- 
ard Annuity Table. 


2. The Tax Court erred in valuing the life estate 
of Estelle W. Koshland on the basis of the Actuar- 
ies’ or Combined Experience Table. In view of the 
uncontradicted evidence, it erred in not finding the 
Commissioner’s use of said table to be arbitrary 
and invalid. 


3. The Tax Court erred in view of the uncontra- 
dicted evidence in failing to find that the factor for 
quarterly [64] payments to be used in the valuation 
of said life estate was .3875 to be added to the factor 
for annual payments. 


4. The Tax Court erred in finding the factor for 
quarterly payments to be used in the valuation of 
said life estate to be 1.01488 to be multiphed by the 
factor for the annual payments. In view of the un- 
contradicted evidence, it erred in not finding the 
Commissioner’s use of said factor to be arbitrary 
and invalid. 


San Francisco, California, March 23, 1949. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Counsel for Petitioner. 


[Endorsed]: T.C.U.S. Filed March 25, 1949. [65] 
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NOTICE OF FILING STATEMENT OF 
POINTS TO BE RELIED ON UPON 
REVIEW 


To the Chief Counsel of the Bureau of Internal 
Revenue, Washington, D. C.: 


Please Take Notice that petitioner on the 25th 
day of March, 1949, filed with the Clerk of The Tax 
Court of the United States his Statement of Points 
to be Relied on Upon Review in the above-entitled 
cause. A copy of said statement is hereunto attached 
and served upon you. 


San Francisco, California, March 25, 1949. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Counsel for Petitioner. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed April 14, 1949. [66] 


ee 
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The Tax Court of the United States 
Washington 


Docket No. 13780 


Estate of ABRAHAM KOSHLAND, Deceased, 
JESSE KOSHLAND, Executor, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


CERTIFICATE 


I, Victor 8S. Mersech, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 34, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office as called for by the ‘‘ Designation as 
to Contents of Record on Review” in the proceed- 
ing before The Tax Court of the United States en- 
titled: ‘‘Estate of Abraham Koshland, Deceased, 
Jesse Koshland, Executor, Petitioner, vs. Commis- 
sioner of Internal Revenue, Respondent,’’ Docket 
No. 13780 and in which the petitioner in The Tax 
Court proceeding has initiated an appeal as above 
numbered and entitled, together with a true copy 
of the docket entries in said Tax Court proceeding, 
as the same appear in the official docket book in my 
office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
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States, at Washington, in the District of Columbia, 
this 15th day of April, 1949. 


(Seal) /s/ VICTOR S. MERSCH, 
Clerk, The Tax Court of the United States. [67] 


Before The Tax Court of the United States 
Docket No. 13780 


In the Matter of: ESTATE OF ABRAHAM 
KOSHLAND, Deceased, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Court Room, U. 8S. Appraisers Building 
630 Sansome St., San Francisco, Calif. 
March 23, 1948—10:00 a.m. 


(Met pursuant to notice.) 
Before: Honorable J. W. Kern, Judge. 


Appearances: Samuel Taylor, Edgar Sinton, Ber- 
nard Shapiro, 1211 Balfour Building, San Fran- 
cisco, California, appearing on behalf of Estate of 
Abraham Koshland, Deceased, Petitioner. A. J. 
Hurley, (Honorable Charles Oliphant, Chief Coun- 
sel, Bureau of Internal Revenue), appearing on be- 
half of the Commissioner of Internal Revenue, Re- 
spondent. [1*] 


* Page numbering appearing at foot of page of original certified 
Reporter’s Transcript. 
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The Court: Call the case of Estate of Abraham 
Koshland, Deceased. 

The Clerk: Docket 13780. 

Mr. Taylor: Ready for the Petitioners, Your 
Honor. Samuel Taylor, Edgar Sinton, and Ber- 
nard Shapivo, for the Petitioner. 

Mr. Hurley: A. J. Hurley for the Respondent. 
Ready, Your Honor. [2] 


LAMBERT B. COBLENTZ, 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified [18] as follows: 


Direct Examination 


The Clerk: Please be seated and state your name 
and address. 
The Witness: I am Dr. Coblentz, office 384 Post, 
San Francisco. 
The Clerk: Will you spell your last name, please. 
The Witness: C-o-b-l-e-n-t-z. 
iby Mr. Taylor: 
Your full name is Lambert Coblentz? 
Lambert B. 
How long have you been in practice, Doctor? 
Over 40 years. 
Are you a specialist? 
I am rated as a specialist in internal medi- 


O, 
SrOPOP SO 
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(Testimony of Lambert B. Coblentz.) 
Q. And you are qualified as an internist by the 
American Board of Internal Medicine? 


iA Alam, 
Q@. Have you ever taught medicine? 
A. I have. 


Q. Where? 

A. At the Stanford University, at the San Fran- 
cisco Hospital. 

Q. Has Estelle W. Koshland, the wife of Abra- 
ham Koshland, the decedent in this case, ever been 
a patient of [19] vours? A. She has, 

Q. When did she become a patient? . 

A. In 19438, I think. I think 1943 was the date. 
IT don’t remember the exact month. 

Q. Wasn’t she a patient before that? 


A. T think it was—it might have been a little — 
earlier. 

Q. IJ have your file in this case. Could you—— 

A. I could refresh my memory. | 

Q. ——look in it and refresh your recollection | 
on that? A. 1940. 

Q. Yes. A. August, 1940. 

Q. And was she a patient of yours as of the: 
date of death of Abraham Koshland, April 15, 
1944? A. She was. | 

Q. Did you see her professionally shortly prior | 
to and at the time of her hushand’s death ? | | 


A. Pdid: . 
Q. Immediately after that time? 
A. Yes, I did. 

Q. Now, will you state whether in your opinion! — 
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(Testimony of Lambert B. Coblentz.) 
she was in good health as of the date of the death 
of her husband? [20] 

A. She was in good health. 

Q. Did she have any condition which to your 
knowledge would indicate that her life expectancy 
would be less than normal? 

A. None that I could discover. 

Q. So that as far as you knew, you had every 
reason to believe she would lve out her normal life 
expectancy ? A. Normal expectancy. 

Q. And that conclusion was based on periodic 
physical examinations of her from a period in 1940 
until after the death of her husband? 

A. Right. 

Q. So far as you know she js still in good health? 

A. As far as I know. [21] 
fae 

Mr. Taylor: It is hereby stipulated between 
counsel, subject to the objection by the Respondent 
on the ground that said facts are immaterial, that 
the cost as of April 15, 1944, of a non-refund single 
premium life annuity for a female age 66 purchased 
from a standard legal reserve life insurance com- 
pany regularly engaged in the selling of annuity 
contracts would have been at least $219,000 for an 
annuity paying said person $15,000 a year, $171,000 
for an annuity paying said person $11,733.82 a year, 
and $135,000 for an annuity paying said person 
$9,260.99 a year. 

It is further stipulated that by a non-refund an- 
nuity is meant an annuity which pays the annuitant 
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a stipulated sum for his life, but the payments 
under which terminate upon the death of the annui- 
tant. : 

May it be so stipulated, counsel ? | 

Mr. Hurley: Yes, if the Court please. IJ am pre-- 
pared, however, to object as counsel stated, and J) 
think the objection [45] is evident. | 


% * & ¥ 


The Court: The Respondent’s objection is a 
under advisement. : 
Mr. Taylor: Mr. Waites, will you take the standl] 
please. , 


Whereupon, 


GEORGE FRANK WAITES, 


called as a witness for and on behalf of the Peti-) 
tioner, having been first duly sworn, was examined 
and testified as follows: [46] 


Direct Examination 


The Clerk: Please be seated. 
State your name and address. 


The Witness: My name is George Frank Waites: 
business address, 620 Market Street, San Fran 
cisco, California. 

The Clerk: Please spell your last name. | 

The Witness: W-a-i-t-e-s. 

By Mr. Taylor: 
Q. How old are you, Mr. Waites? 
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Testimony of George Frank Waites.) 

A. I was born in 1906 and I am now 42 years 
if age. 
~Q. What is your profession? 
A. My profession is a consulting actuary. 
: Q. Will you state your background and your ex- 
verience ? 
| A. I ama graduate with honors in mathematics 
vom the University of British Columbia. From 
933 to 1941 I was engaged with the Insurance De- 
artment of the Dominion of Canada in actuarial 
nes. In 1941 I became associated with the Occi- 
ental Life Insurance Company of California as an 
fficer with the title of Assistant Actuary. On De- 


\ 
ember 31, 1945, I resigned and hecame a consult- 


ig actuary, and I have heen in such business since 
nat time. 

@. Are you a member of any actuarial societies ? 

A. I ama Fellow by examination of the Actu- 
vial Society of America, and of the American In- 
titute of Actuaries. [47] 

Q. When did you become a Fellow of these so- 
ieties ? 

A. I became a Fellow of those societies in 1940. 
| Q. In 1940 for each society? 
'A. Yes. I became a Fellow of each society in 
940. | 

/-Q. How many Fellows are there? 

A. I would say that there are a total of between 
ve hundred and six hundred Fellows who are Fel- 
yws of those societies. That includes Fellows who 
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(Testimony of George Frank Waites. ) 
are both in Canada and in Australia as well as in) 
the United States. { 

Q@. Are you including all the persons who ail 
members of each society in that five hundred or six_ 
hundred group? 

A. Oh, no. That includes those who have at; 
tained their fellowship degrees. In addition to the 
Fellow there are a number of associates. 

Q. No, I mean all the Fellows of each society. ~ 

A. Yes, that five hundred to six hundred include’ 
the Fellows of both groups. A total. 

@. A person who is an associate of such a sof 
ciety is of a lower order, so to speak, than a perso 
who is a Fellow. Is that correct? | 

A. I would say so. | 

@. When did you enter practice as a consultin 
actuary ? A. On January 1, 1946. 

Q. Are you associated with any actuarial firm 

A. At present I am associated with the firm ¢ 
consulting [48] actuaries, Coates & Herfurth ¢ 
San Francisco. 

Q. And Los Angeles? 

A. We also have offices in Los Angeles. 

Q. Now, will vou tell the Court what an actuary 
is? 

A. An actuary may be defined as a mathema® 
cian who has specialized in life contingencies, p!- 
bahbilities and expectancies, based upon mortality = 
bles and their application in conjunction with co= 
pound interest tables. 
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(Testimony of George Frank Waites.) 

Q. What does your work as a consulting actuary 
consist of ? 

A. My work as a consulting actuary consists of 
advising insurance companies and other interested 
people of mortality [49] tables to be used in con- 
nection with the determination of premiums, re- 
serves, annuities, and also it deals with work in- 
volving annuities in connection with pension plans, 
and also deals with the application of mortality 
tables, expectancies and so on, to life estates. 
| Q. To the computation of the values of life es- 
tates? 
| A. That is the computation of the values of life 
estates. 
| Q. Are you acquainted with all types of mor- 
tality tables ? 

A. Yes. An actuary must be intimately familiar 
with all the standard mortality tables, and he must 
know something about their origin, their hback- 
round, their validity, their application, and any 
other facts that may pertain to them. 
| Q. Will you tell the Court what a mortality 
cable 1s? 

A. A mortality table is a schedule showing out 
yf a certain number under observation the number 
who survive and the number who die at each age. 
A mortality table is the basis on which all life in- 
surance contracts are based, all annuity contracts 
ire based on them, and life estates are also based 
on them. 


Q. Is it a device by which the probability of liv- 
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(Testimony of George Frank Waites.) 
ing and dying can be ascertained on the assumption 
that what has happened in the past will happen in 
the future? 

A. The life table is the number living and the 
number dying at each age. From these you can de 
termine the probability [50] of living or dying at 
each age. and the expectancies of life at each age. - 

Q. Now, are you familiar with the Actuaries’ 01 
Combined Experience Mortality Table? This is thi 
table which is referred to in Regulations 105 See 
are el OG A. fam. 

Q. Are you familiar with Table A, the table en 
titled ‘‘Table, 4 Per Cent,’’ showing the presen 
worth of an annuity or a life estate and of the re 
versionary interest, which is a part of Regulation 
105 Section 81.10 (1) ? A. Yes. 

Q. Is this table based upon the Actuaries’ ¢ 
Combined Experience Table of Mortality ? | 

A. It is based on the Actuaries’ or Combing 
Experience Mortality Table. . 

Q. Does Table A show the annuity value of $1. ( 
a vear first payment at the end of the first year fi 
the lifetime of a person of a designated age in a 
cordance with the Actuaries’ or Combined Exper 
ence Table of Mortality? 

A. Part of that table does. | 

@. Yes. You mean it shows other things too? 

A. Well, as I recollect it, it also shows the val? 
of reversions there in addition to the life annut. 
But as I recollect it, there is a column showing 1@ 
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life annuity, another column showing the reversion. 
| Q. But it does show the annuity value? 

A. Yes. 

Q. So that if the Actuaries’ or Combined Ex- 
perience Table of Mortality is obsolete, would Table 


A also be obsolete? A. Yes. 

Q. Will you define what you mean by “‘life ex- 
pentancy’’? 
| A. Life expectancy, or expectation of life may 


de defined as the probable average future lifetime of 
’ person of designated age. 
 Q. As indicated in a mortality table? 
_A. As indicated in a mortality table. 

Q. Does hfe expectancy mean the same as ex- 
yectation of life, or complete expectation of life? 

A. They are used synonymously. 

Q. In your opinion is the Actuaries’ or Com- 
ymed Experience Table of Mortality obsolete? 

A. Yes, unquestionably so. 

Q. In your opinion was that true as of April 15, 
9442 A. Yes. 

Q. Would you as an actuary use that table in 
he valuation of a life estate? A. No. 
| @. And is your answer the same were a life es- 
ate to be valued as of April 15, 1944? 

A. Yes. I wouldn’t use it as of that date [52] 
‘ither. 
| Q. Now, will you state the reasons for the opin- 
ons you have just expressed ? 
| A. Well, I think the best illustration of the fact 
hat this table is obsolete is by reference to hfe 


| 
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(Testimony of George Frank Waites. ) 
expectancies that are shown by various tables, and 
for that purpose I have assembled life expectancies 
under various tables to refer to. Probably at this 
time—— 

Q. Before you testify as to those life expee, 
taneies it might help the Court if you give a bit of: 
history and the background of the tables which you 
expect to refer to. 

A. Well, the Combined Experience Table of 
Mortality was first published in 1848, incidentally, 
Tt was based upon the experience of 17 British Life 
Insurance Companies and covered a period from 
1762 until 1837. It did not distinguish between mal¢ 
or female lives. Its general use was discontinuet 
well prior to 1900. 

Q. That is when other mortality tables based or 
more recent experience came into use? 

A. Yes. 

Mr. Taylor: J ask that this document which 1 
entitled ‘‘Combined or Actuaries’ Experience Tz 
ble’? be marked for identification. 

The Clerk: Marked for identification Petitior 
er’s Exhibit No. 3. [53] 


(The table referred to was marked as Pet 
tioner’s Exhibit No. 3, for identification.) 


By Mr. Taylor: ( 
Q. I show you Petitioner’s Exhibit No. 3 e 
titled on top of the page, ‘‘Combined or Actuarie 
ixperience Tables,’’ and consisting of three pag& 
or photostats of three pages, designated Pages Ié, 


Commissioner of Internal Revenue 719 


(Testimony of George Frank Waites.) 

183 and 184, and also entitled, ‘‘‘Table 22, Combined 
Experience Table of Mortality,’’ and ask you to 
state what that is? 

A. This is the combined ox actuaries’ experience 
mortality table. 

Q. May I have the book from which this table 
was photostated ? A. Yes, sir. 

Myr. Taylor: JI show you, Counsel for Respond- 
ent, Wolfe’s ‘‘Inheritance Tax Calculations,”’ a 
book published in New York, 1905, by Baker Voor- 
his & Company, and show to you Pages 182, 183 
and 184 of that book fiom which the photostats, 
Petitioner’s Exhibit 3 for identification, were taken. 
Is that agreeable, counsel ? 

Mr. Hurley: Yes, I will stipwate if that is what 
counsel desires me to, that this is a correct, true and 
correct photostatic copy of the table shown on those 
pages. 
! Mr. Taylor: I offer Petitioner’s Exhibit 3 for 
identification into evidence. [54] 
Mr. Hurley: No objection. 
The Court: Accepted in evidence. 
The Clerk: Exhibit No. 3. 


(The table referred to, heretofore marked as 
Petitioner’s Exhibit No. 3 for identification, 
was received in evidence as Petitioner’s Ex- 
hibit No. 3.) 


[Printer’s Note]: Petitioner’s Exhibit No. 3 
is set out in full at page 148 of this printed Rec- 
ord. 


—— anna - 
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By Mr. Taylor: 

Q. Will you proceed, Mr. Waites, with your de 
scription of the mortality tables, to which you were 


referring ? 

A. The next mortality table that I will refer—. 
incidentally, I am just selecting certain standard 
mortality tables here for purposes of illustration. . 
The next table that I will refer to is the American 
Experience Table of Mortality. 

The American Experience Table of Mortality 
first appeared as such in the New York Insurancé 
Code in 1868. It was based on the experience of the 
Mutual Life Insurance Company of New York. If 
did not distinguish between male nor female lives. 

@. Was that true also of the Actuaries’ or Com- 
bined Experience Table? 

A. Yes. That table did not distinguish between#y 
male and female lives. 

Q. Yes. Will you proceed, please. 

A. For many years the American Experience 
Mortality [55] Table was used as a basis for valuay}. 
tion by the states until the introduction of other], 
tables which reflect more closely the modern expert 
ence, that is, the modern probability of dying. I 
other words, there are more modern tables that are 
now in general use. 

Q. Is this table now considered obsolete? 

A. The American Experience Table is now con 
sidered obsolete as well. 

Q. Was that true as of April 15, 1944? 

A. That would be true as of 1944. 
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Mr. Taylor: I will offer in evidence Appendix 
B—strike that. 

I offer in evidence a two-page photostat entitled 
‘Appendix B, Mortality Tables, American Experi- 
ence T'able.”’ 

Mr. Hurley: No objection. 

The Court: Accepted in evidence. 

The Clerk: Petitioner’s Exhibit No. 4. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
: No. 4.) 


[Printer’s Note]: Petitioner’s Exhibit No. 4 
is set out in full at page 150 of this printed Rec- 
ord. 


Mr. Taylor: There is no objection to the use of 
the photostat ? 

Mr. Hurley: No objection. 

By Mr. Taylor: 

Q. I show you Petitioner’s Exhibit No. 4. This 
§ the table to which you referred in talking of the 
American Experience [56] Table of Mortality, is 
‘ not ? A. Yes. 

Q. Will you proceed with your description? 

A. The next table that I have used for illustra- 
jon is the American Annuitants Mortality Table. 
The American Annuitants Mortality Table was 
ied upon an investigation by hfe insurance com- 
Janies of annuities issued prior to 1917. This ex- 
gerience brought to light that females were living 
‘or a much longer time than males. 
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The American Annuitants Mortality Table was: 
derived from the investigation that I have indi-~ 
cated, and it was used for some time for the pur- - 
pose of computing annuity premiums, reserves and | 
expectancies thereon. 

However, general use of this table has also been} 
discontinued due to the introduction of more mod- 
ern tables. 


@. It this a composite table—by that I mean a 
table covering both male and female experience? 

A. This table—there have been tables developed 
from this experience for both male and female lives, 
but the male table is used more extensively than the: 
female. 

Q. When you refer to the American Annuitants 
Table of Mortalty is that the same table as the 
American Annuitants Table, Ultimate Male? 

A. That is one of the tables that was derived 
from the experience that I referred to. [57] 

Mr. Hurley: I didn’t quite understand whether 
the witness’ testimony is that this table as you have 
here, Mr. Taylor, is the same table to which he has 
just testified ? 

Myr. Taylor: I will show it to him and clea 
that point up. 

Will you mark the table called ‘‘American An 
nuitants Table, Ultimate Male’’ for identification? 

The Clerk: Mark it for identification Exhibit € 


(The table referred to was marked as Peti} 
tioner’s Exhibit No. 5, for identification.) 
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By Mr. Taylor: 

Q. I show you Petitioner’s Exhibit for identifi- 
sation No. 5, a table of two pages entitled ‘‘ Ameri- 
van Annuitants Table, Ultimate Male,’’ and ask you 
f this is the table to which you referred to as 
American Annuitants Table of Mortality, as to 
which you have just testified ? 

A. ‘This is the male table of the American An- 
juitants Mortality Table. There are other tables. 
There is a female table and some others. 

Q. This is then the table on which you have tes- 
‘ified ? 

A. That’s right, yes, and the table that I have 
ised for my illustrations of expectancies. 

Mr. Taylor: I offer in evidence Petitioner’s No. 
) Exhibit for identification. 

Mr. Hurley: No objection. [58] 

: The Court: Received in evidence. 
~The Clerk: Exhibit No. 5. 

(The table referred to, heretofore marked as 
Petitioner’s Exhibit No. 5, for identification, 
was received in evidence as Petitioner’s Ex- 
hibit No. 5.) 


[Printer’s Note]: Petitioner’s Exhibit No. 5 
is set out in full at page 153 of this printed Rec- 
ord. 


Mr. Taylor: No objection to the use of the pho- 
ostat ? 


My. Hurley: No objection. 
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By My. Taylor: 

Q. Will you continue with your description, Mr, 
Waites, please? 
A. The next table that I have used for illustra- 
tion is the Combined Annuity Mortality Table. 
When group pensions and other benefits came into 
general use the insurance companies felt that they. 
were in need of a table that would serve this pur- 
pose. For this reason the Combined Annuity Mor- 

tality Table was developed. 
In developing it they used group life insurance: 


experience for the younger ages, and the American 
Annuitants Mortality Table for the higher ages. 

It was brought out again that females were living; 
longer than males. However, it was found that the 
one table could be used for both male and female 
hves. In fact, the male table could be used provided: 
the females were taken at an age four year's younger 
than the male lves. Accordingly, the [59] one table 
is used for the two. 

It was adopted with 4 per cent interest by the 
State of New York as a standard for the valuing 01 
annuities and reserves thereon, for all annuities is: 
sued on and after January 1, 1930. However, its ust 
has been discontinued in general by actuaries ant 
imsurance companies because of the introduction 6: 
more modern mortality tables. 

@. Has the use of that table been discontinue 
because of increase in longevity ? 

A. Yes. By the use of more modern tables, 
mean that people are hving longer. 
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May I go back to some testimony I gave a few 
minutes ago? When I indicated that a mortality 
table is based on experience in the past and is used 
to forecast experience in the future—now, when- 
ever one mortality table is developed they hope that 
it is going to anticipate the experience of the fu- 
ture, but it never does that. It seems to me that 
each time a table is developed they find that people 
are living longer than they anticipated under that 
table. 

@. Now, when you testified that one table would 
do for both male and female lives provided that the 
female lives were taken at an age four years 
younger than the male lives, did you mean, for ex- 
ample, that a female aged 66 would be treated as 
having the same expectancy of life as a male aged 
62? Is that what you mean? [60] Ay Yes. 

The Court: Why is it that these changes are not 
reflected, at least I don’t thmk they are, in insur- 
ance premiums? Is that hecause of the fact that as 
the expectancy increases the rate of interest de- 
creases ? 

The Witness: That has been the experience in 
the past. But the main reason is that through the 
use of dividends they return to you any mortality 
savines that they earn. 

The Court: All right, Mr. Taylor. 

By Mr. Taylor: 

Q. They are reflected, are they not? 

A. Oh, yes. The insurance companies have 
adopted a new table for the determination of their 
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premiums as of January 1 of this year. 

Mr. Taylor: I will bring that out. 

The Court: All right. 

Mr. Taylor: Mr. Clerk, I hand you a document 
entitled ‘‘Combined Annuity Table’’ consisting of 
three pages, and ask that you mark it for identifi- 
cation. 

The Clerk: Marked for identification Exhibit 6. 

(The table referred to was marked as Peti- 
tioner’s Exhibit No. 6, for identification. ) 
By Mr. Taylor: 

Q. I show you Petitioner’s Exhibit 6 for iden- 
tification, document entitled ‘‘Combined Annuity 
Table,’’ and ask if this is [61] the table which you 
described as *‘Combined Annuity Mortality Table,”’ 
and as to which you just testified ? A. Yes: 

Q. I note on this table, and I believe it is true of 
the other tables to which you testified, except the 
Actuaries’ or Combined Experience Table, that 
there is a column headed ‘‘Number Living,’’ an- 
other column headed ‘‘Number Dying,’’ a column 
headed ‘‘Yearlv Probability of Dying,’’ and a col- 
umn headed ‘‘Complete Expectation of Life.’’ 

Would you explain those columns for the record, 
please? 

A. The number living shows the observed num- 
ber of lives on which the mortality table is based. 
For instance, this table shows at age 10, which is 
the lowest age in this table, shows a number living 
of 100,000. It also shows a number dying of 153. 
That would be the number dying before they at- 
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tained age 15. 

The yearly probability of dying is obtained from 
those two columns and is merely the ratio of the 
number dying to the number living at the beginning 
of the year. 

Is that sufficient for your purpose ? 

Q. Yes, I believe so. 

You testified that complete expectation of life is 
the same as life expectancy ? 

A. That’s right. [62] 

Mr. Taylor: I offer in evidence Petitioner’s Ex- 
hibit 6 for identification. 

Mr. Hurley: No objection. 

The Court: Accepted in evidence. 

Mr. Taylor: No objection to the use of the pho- 
tostat ? 

Mr. Hurley: No. 

The Clerk: Exhibit No. 6. 


(The table referred to, heretofore marked as 
Petitioner’s Exhibit No. 6, for identification, 
was received in evidence as Petitioner’s Ex- 
hibit No. 6.) 


[Printer’s Note]: Petitioner’s Exhibit No. 6 
is set out in full at page 155 of this printed Rec- 
ord. 


By Mr. Taylor: 

Q. So that the record may be clear, I show you 
Petitioner’s Exhibit 3 in evidence, the Combined or 
Actuaries’ Experience Table of Mortality, and ask 
you to explain the symbols ‘‘IN,’* ‘‘D” and ‘ Ex- 
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pectation,’’ which are found on top of the columns 
in that table. 

A. The ‘“‘LX’’ symbol is merely a shorthand 
form of indicating the number living at any age 
under observation. 

The “‘DX”’ refers to the number dying at each 


age. 
Q. The ‘Expectation’? mean life expectancy, 
does it? A. It does. 


Q. Would you continue with the description of 
the tables, mortality tables which you have used? 

A. The next table that I have used for an 1l- 
lustration is the 1937 Standard Annuity Mortality 
Table. This annuity [63] table was derived from 
an investigation of group hfe insurance mortality 
covering the years 1932 to 1936. This was used for 
the younger ages. 

For the older ages they used the American An- 
nuitants Select Male Table, rating it back two years. 
The results of this table—— 

Q. When you say ‘‘younger ages”? and ‘‘older 
ages,’’ so that the record may he clear, what do you 
mean? 

A. Well, between 60 and 65 was where the two 
experiences merged. 

Q@. Yes. In other words, wnder 60 was the 
younger age? 

A. Roughly speaking, yes. Actually what hap- — 
pened, they took one table to 65 and then took the 
other table back to 60 and merged the two between 
60 and 65. 
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Q. I see. Will you proceed, please? 

A. This mortality table they developed coincided 
with an annuity mortality investigation that they 
were running at the same time covering the period 
1931 to 1935, I think. As a result, this table was 
adopted by insurance companies and actuaries and 
ealled the 1937 standard annuity table. This table 
has been used since 1937 and it is still used by 
actuaries and insurance companies as a basis for de- 
termining annuities, reserves and expectancies 
thereon. 

However, insurance company actuaries are of the 
opinion that it isn’t sufficiently conservative. That 
is [64] their experience is that people are living 
longer than the expectation indicated by this table. 

Q. When you say ‘‘conservative’’ you mean 

A. From their point of view. 

Q. The longevity shown by the table is less than 
the longevity shown by actual experience? 

ma hat is comrect. 


@. Now you have referred here to the use of the 
1937 Standard Annuity Table by insurance com- 
panies. Does that include use by leading insurance 
companies like Metropolitan Life Insurance Com- 
pany and New York Life Insurance Company ? 

A. Oh, very definitely. 

Q. And other leading companies? 

A. Very definitely. 

All the insurance companies are using it. 

@. And were using it as of April 15, 1944? 

A. Oh, yes. 
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Q. Is this table a composite table? 

A. By ‘‘composite’’ I presume you mean differ- 
entiating between males and females? 

Q. If it differentiates then it is not a composite 
table, is my understanding. 

A. Again, in this table they found that females 
were living longer than males. However, they did 
find that the one table again would do for both male 
and female lives, provided, [65] however, that the 
age of the female was taken at an age five years 
younger than the male life. So the one table does 
for both male and female lives with the proper ad- 
justment. 

Mr. Taylor: Mr. Clerk, I hand you a three-page 
photostat entitled ‘£1937 Standard Annuity Table,” 
and ask that you mark it for identification. 

The Clerk: Exhibit 7, marked for identification 
only. 

(The table referred to was marked as Peti- 
tioner’s Exhibit No. 7 for identification. ) 
By Mr. Taylor: 

Q. I show you Petitioner’s Exhibit 7 for identi-- 
fication, a three-page photostat entitled 1937) 
Standard Annuity Table,” and ask if that is the: 
table as to which you have just testified ? 

A. That is the table to which I just testified. | 

Mr. Taylor: I offer Petitioner’s Exhibit 7 into 
evidence. 

Mr. Hurley: No objection. 

The Court: Accepted in evidence. 

The Clerk: No. 7. 
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(The table referred to, heretofore marked as 
Petitioner’s Exhibit No. 7, for identification, 
was received in evidence as Petitioner’s Ex- 
hibit No. 7.) [66] 


[Printer’s Note]: Petitioner’s Exhibit No. 7 
is set out in full at page 158 of this printed Ree: 
ord. 


Myr. Taylor: There is no objection to the use of 
a photostat ? 

Mr. Hurley: No. 

By My. Taylor: 

Q. Now, before you testified as to the history 
and background of these tables you stated that you 
had prepared a tabulation showing the expectancies 
of life thereunder for various ages. You have that 
tabulation before you? 

A. Yes, I have prepared that and I have it be. 
fore me. 

I would be glad to read it, although I believe that 
I left you some copies if you would like to refer to 
those rather than have me read them. 

Mr. Hurley: If this is simply a recapitulation 
of the actual schedules set out in the tables in evi- 
dence, I have no objection to it going in, subject to 
check. 

Mr. Taylor: As to accuracy. . 

Mr. Hurley: I will accept the photostatic copies 
as primary evidence, and this is simply a recapitu- 
lation of what is in there. 

The Court: You offer this in evidence? 
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By Mr. Taylor: 

Q. This is a recapitulation, Mr. Witness, of the 
tables or some of the elements in the tables? 

A. May I have a look at it? 

Yes, that is correct. [67] 

Mr. Hurley: I have no objection in so far as it 
is Just a recapitulation. 

Mr. Taylor: JI offer in evidence the document 
entitled ‘‘Complete Expectancies of Life Under 
Certain Standard Mortahty Tables for Various 
Ages,’’ a single page typed sheet. 

The Court: Admitted in evidence. 

The Clerk: Petitioner’s Exhibit No. 8. 

(The recapitulation referred to was marked 
and received in evidence as Petitioner’s Ex- 
hibit No. 8.) 

[Printer’s Note]: Petitioner’s Exhibit No. 8 
is set out in full at page 161 of this printed Rec- 
ord. 

By My. Taylor: 

Q. What is the life expectancy under Petition- 
er’s Exhibit 8 under the Actuaries’ or Combined — 
Experience Table for a person aged 66? 

A. For a person aged 66 the life expeetaney_ 
under the Combined Experience or Actuaries’ Mor-_ 
tality Table is 10.46 years. 

Q. What is it under the 1937 Standard Annuity . 
Table for Females? 

A. Under the 1930 Standard Annuity 

Q. 1937 Standard Annuity. 

A. For females it is 16.9 years. 
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Q. And you meant the 1937 Standards? 

A. Yes, the 1937 Standard Annuity Mortality 
Table. 

Q. Is the Actuaries’ or Combined Experience 
Table of [68] Mortality generally regarded as ob- 
solete among actuaries and among insurance com- 
panies? 

A. Yes. Its general use was discontinued by in- 
surance companies and actuaries prior to 1900. 
About the only instances where it would be used 
now, apart from under the Regulations of the Bu- 
reau of Internal Revenue, are in some cases there 
may he policies that have been issued 40 or 50 years 
ago where it may be used for their valuation. 

@. <A poliev issued 40 years ago would be issued 
after 1900. Do vou mean 50 years ago? 

A. Iam being conservative and saying 40 or 50 
years ago. Actually its general use was discontinued 
prior to 1900. But it may have been used by some 
after that date. 

@. Now, vou have referred to certain mortality 
tables and have given their history and their back- 
ground. Why have you selected these tables? 

A. I have selected these tables because all of 
them were standard mortality tables as of the time 
that they were developed, and they have been in cur- 
rent use from time to time, and I have used them to 
illustrate the fact that the expectancy of life has 
been continually increasing. 

Q. They are tables which, as of the time they 
were prepared, were in widespread use? 
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A. At the time they were prepared, or follow- 
ing the time they were prepared they were in wide- 
spread use. [69] 

Q. Yes. Have you determined what the present 
value of an annuity of $1 per year payable for the 
lifetime of an annuitant aged 66 at the commence- 
ment of the annuity and assuming 4 per cent com- 
pound interest is? A. Yes. 

Q. Have you prepared a table which states such 
factor, that is, such present value factor for each 
of the mortality tables which you have mentioned? 

A. Yes. 

Mr. Taylor: JI offer in evidence a single sheet 
entitled ‘‘Present Values Under Various Mortality 
Tables of an Annuitant of $1 per year payable for 
the lifetime of an annuitant age 66 at the com- 
mencement of the annuity, assuming 4 per cent 
compound interest.”’ 

Mr. Hurley: Counsel tells me that this exhibit 


is simply the witness’ computation, and in so far as. 


it is simply reduced to writing what he would tes- - 
tify to orally as the basis of his computation, I 


have no objection to the exhibit. 
The Court: Accepted in evidence. 
The Clerk: Exhibit No. 9. 
(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 9.) 
[Printer’s Note]: Petitioner’s Exhibit No. 9 
is set out in full at page 162 of this printed 
Record. 


| h 
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The Court: You say a person 66 years old. Does 
it make any difference whether that person is a 
male or female? 

The Witness: The value of the annuity based on 
a [70] person age 66 years and the expectancy de- 
pends on whether they are male or female. 

Mr. Taylor: If the Court please, Petitioner’s 
Exhibit 9 shows that where the mortality tables 
have differentiated that the factor is different. So 
it does make that difference. 

By My. Taylor: 

Q. J show you Petitioner’s Exhibit 9. You will 
note that it says there—first it refers to assuming 
4 per cent compound interest, and then it says, 
(‘Discounting future payments upon the basis of 
compound interest at the rate of 4 per cent a 
year’’). 

Is that statement the same as the statement as- 
suming 4 per cent compound interest ? 

A. They mean the same. 

©. Yes. How did you derive this table, Peti- 
tioner’s Exhibit 9? Let me rephrase the question: 

Did you derive this table in accordance with 
established actuarial principles? A. J did. 

Q. Through mathematical means? 

A. Yes, by mathematical means. 

Q. Can you state what the present value of an 
annuity of $1 per year, payable for the lifetime of 
an annuitant age 66 at the commencement of the 
annuity and assuming 4 per cent [71] compound in- 
terest is under the Combined Experience or Actuar- 
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ies’ Table and under the 1937 Standard Annuity, 
Females? 

Will you state that both for annual payments 
and for quarterly payments, first payment at the end 
of the first quarter? 

A. For the annual payments for the two tables 
that you have indicated the values are 7.525 and 
10.974. 

For quarterly payments the values for the same 
two tables are 7.900 and 11.349. 

Q. Now, in the amended Petition which has been 
filed in this case, in Paragraph 5, sub-paragraph 8 
thereof, there is a reference to a table, a factor 
under the Combined Experience or Actuaries’ Ta- 


ble of 7.52476. In your table, Petitioner’s Exhibit 


9, you refer to the factor 7.525. 

If you had carried out that factor, 7.525 two 
further places, would it have been 7.52476? 

A. My recollection is yes. I may say that all the 


figures I have used are taken to three decimal places : 


because they are merely illustrative values, and 


actually they go to more places than three. I have> 


taken them to the nearest third place. 


Q. Likewise in your computation, Petitioner’s < 
Exhibit 9, you refer to the factor under the 19377 


Standard Annuity for Females, assuming quarterly 
payments, as 11.349. 

In the amended Petition it is referred to as 
11.34913. [72] I take it if you had carried out the 
factor 11.349 two further decimal places, it would 
be 11.34913? A. That is correct. 
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Q. Now, I note that you use in Petitioner’s Ex- 
hibit 9 .375 as the actuarial factor for quarterly 
payments. The Commissioner in his regulations, 
Section 81.10 (1), Regulations 105, uses as the fac- 
tor for quarterly payments the number 1.01488. 

Will you explain why your figure is different 
from the Commissioner’s figure? 

A. The Commissioner’s figure is the correct fig- 
are to use if vou are dealing with an annuity that 
involves interest only. However, when you are deal- 
neg with an annuity that involves interest and in 
addition the probability of living or dying, then 
‘he correct actuarial fact is .375. 

For example, now, if you had an annuity payable 
or 10 years certain in any event, whether or not 
he individual lived or died, then the use of the 
‘actor that the Commissioner used would be correct. 
dowever, if vou had the same annuity that was 
yayable only in the event that the person survived, 
hen it would be necessary to use a factor such as 
have used. . 
| In other words, the factor of .375 that I have 
ised recognizes that interest as well as mortality 
lave heen taken into consideration in determining 

| he value of quarterly payments [73] from the value 
‘f annual payments. 

@. You said interest as well as mortality. You 

ean mortality as well as interest? As Yes. 

Q. I mean, the Commissioner recognizes interest 

ut he doesn’t recognize mortality in his factor. Is 
hat correct ? 
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A. That’s right. The factor he uses is only an 
interest factor, whereas the factor of .3875 involves 
interest and mortality. 


Q. And the life estate here involves both interest 


and mortality ? A. Yes, it does. 
Q. Since it ends upon the death of Mrs. Kosh- 
land? A. Yes, it does. 


@. And the Commissioner in his factor took no 
recognition of the mortality aspect? 

A. As far as the factor is concerned. 

Q@. As far as the factor for quarterly pavmentr 
is concerned? 

A. He has just recognized the interest element 

@. Yes. Now, the factor which you used for quan 
terly payments, .375, was that used in aecordane 
with established actuarial principles? ' 

A. Jt was. That is the factor that is used by am 
actuaries in determining quarterly payments fror 
the value of [74] annual payments. 4 

Q. Now, vou are testifying in effect that F 
Commissioner is in error actuarially speaking in th. 
use of his quarterly factor? 

A. That is correct. 

Q. In view of the fact that you are attackil 
the regulations broadside here, so to speak, will ye 
indicate to the Court the authority for your eo, 
clusion ? 

A. Yes. The derivation of the factor of .3753 
worked out in standard actuarial textbooks, and f? 
this purpose I would like to refer you to whats 


hi 
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known as the Actuaries’ Bible. That is Spurgeon 
“Taife Contingencies.”’ 

| Q. Will you indicate who published it, where it 
was published for the record, and also the exact 
name of the author? 

A. This text—the author is E. F. Spurgeon, 
“Life Contingencies,’’ Cambridge, published for the 
Tnstitute of Actuaries at the University Press, 1929. 
Q. That is the University at Cambridge in Eng- 
land? 

A. That’s right, and the derivation of this value 
appears on Page 129 under Section 2 of Chapter 
VII. 
! Q. It shows on Pages 128 and 129 that this for- 
mula which reaches the result .375 is derived by 
Lomplex—at least complex to a lawyer—mathemati- 
zal computations. A. That’s right. [75] 
| Mr. Taylor: I won’t offer those computations in 
bvidence Your Honor, there is no particular point 
o it unless counsel wants it. 
Mr. Hurley: J would just as soon not have it 

n the record, cluttering up the record. 

|My. Taylor: You will stipulate, though, that it 
s derived from complex mathematical computations 
from Pages 128 and 129? 
‘| Mr. Hurley: I think for purposes here, Your 
‘Honor, I think Petitioner is entitled to stand on 
he testimony of the expert. He apparently under- 
“‘tands these formulas, and J have some questions 
‘lo ask on cross-examination with respect to deriva- 
‘tion of the factor, and I assume I will be satisfied 
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at that time. I can’t very well stipulate as to his for- 
mula. ; 
Mr. Taylor: Very well. I would like to offer in 
evidence, Your Honor, Pages 128 and 129 of the 
book ‘‘ Life Contingencies’’ by E. F. Spurgeon, pub! | 
lished at the University Press, Cambridge, England: 
and would like to ask leave to withdraw this book 
and to substitute photostatic copies of these pages. ; 
The Court: No objection? 
My. Hurley: I have no objection. I 
The Court: Accepted in evidence. Leave granted” 
The Clerk: Exhibit 10. [76] 


(The document referred to was marked any 
received in evidence as Petitioner’s Exhihl 
No. 10.) 


[ Printer’s Note]: Petitioner’s Exhibit No. J 
is set out in full at page 168 of this printé 
Record. 


Mi. Taylor: At the time that I submit the ph! 
tostats, Your Honor, I will give counsel for the Ri 
spondent copies thereof. 

By Mr. Taylor: 

Q. Now, the factors both for annual paymeri 
and for quarterly payments to which you referr| 
in Petitioner’s Exhibit 9 were determined by y! 


from standard actuarial tables? A. Yes. 
Q. And in accordance with established actuar } 
principles ? A. That is correct. 


Q. The factor which you used, .375, takes 110 
consideration the fact that a quarterly paynut . 


q 
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will not be made if the annuitant is dead at the 
time that the payment would otherwise be made. Is 
that correct ? A. That is correct. 

Q@. And the factor which the Commissioner uses, 
1.—— 

A. ——1488, I think it was. 

Q. 1.01488 does not take that element of mor- 
tality into account ? 

A. No, it ignores it entirely. 
mea). That is where its error is. 
| Have you read the trust created by Abraham 
Koshland in [77] this case, Exhibit B as amended 
by Exhibit 0? A. Yes. 

Q. And you are familiar with its provisions ? 
A. In general. 

| @. Yes. It has been stipulated in this case that 
Abraham Koshland died on April 15, 1944, at the 
ave of 75, and that Estelle W. Koshland, his widow, 
was 66 years of age at the time of his death. 

| Tt has been further stipulated that the fair mar- 
ket value of the trust estate as of the date of Abra- 
ham’s death was $231,524.64. 

In your opinion, upon the basis of what mortality 
tables should the life estate of Mrs. Estelle W. 
Hikiand be valued ? 

A. I would use the 1937 Standard Annuity Mor- 
tality Table. 

Q. You are aware, of course, and were aware in 
answering that question that Mrs. Estelle W. Kosh- 
land has a life estate under the trust, Exhibit B 
as amended by Exhibit C? 


| 
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A. Yes, I understand that. 

Q. Now, why would you use the 1937 Standard _ 
Annuity Mortality Table, and I take it you would. 
use the one for females? 

A. Yes, I would use the one for female lives. I! 
would use it because that is the most current stand-, 
ard table that [78] would refiect the expectancy of 
a person at this time. 

Q. Was that true as of April 15, 1944? 

A. That would be true as of 1944 as well. 

Q. It would be true from 1937 to date? 

A. Yes. 


@. Is it the table which insurance companies 


have found reflects most accurately the actual mora 
tality of annuitants? 
A. That has been their experience. 
Q. Is the 1987 Standard Annuity Table in @ 
widespread use? 
A. Oh, yes, it is used by every imsurance com! 
pany and every actuary for that matter. 
@. That is true as of April 15, 1944? 
A. Yes. 
Q@. Have you computed the value of the life es 
tate of Estelle W. Koshland as of the date of death, 
of her hushand, April 15, 1944, at which time sh, 
was 66 years of age, on the assumption that: 
1. That she would receive $15,000 a year in qual 
terly payments for life; and on the assumption 
2. That she will receive $9,260.99 a year in qual 
terly payments for life, the first payment in ea¢ 
case to be made at the end of the first quarter, an 
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on the assumption in the case of each of these 
amounts that all [79] future payments are to be dis- 
counted upon the basis of compound interest at the 
rate of 4 per cent a year? 


| A. Yes, under the mortality tables that we have 
mentioned. 


| Q. You say you have made such computations 
under the several mortality tables which you have 
discussed ? A. That is correct. 

| Q. In your testimony up to now? 

A. That is correct. 

Q. Now, have you made such computations with 
md without the factor for quarterly payments? 
A. Thave. 


| Q. What factor for quarterly payments have you 


ised 2? 


| A. I have used the factor .375 added to the fac- 


or for annual payments. 
| Let me correct myself there. I said I have used 


‘he factor .375 added to the value of an annual an- 
quity. That is what it is really. 
Me. Taylor: I will offer as an exhibit a sheet 
titled ‘“Pyesent Values of Annuities Payable for 
the Lifetime of an Annuitant Age 66 at the Com- 
mencement of the Annuity Under Various Mortal- 
ity Tables With 4 Per Cent Compound Interest 
(discounting future payments upon the basis of 
rompound interest at the rate of 4 per cent a year).”’ 
Mr. Hurley: I have no objection, Your Honor, 
subject [80] to the same qualification, that this is 
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simply what the witness would otherwise testify to. 
The Court: Accepted in evidence. 
The Clerk: Exhibit 11. 


(The document referred to was marked and. 
received in evidence as Petitioner’s Exhibit 
No. 11.) 


[ Printer’s Note]: Petitioner’s Exhibit No. 1 
is set out in full at page 165 of this printed: 
Record. 

By Mr. Taylor: 

Q. I show you Petitioner’s Exhibit 11 and ask 
you if the reference to 4 per cent compound interest 
means the same thing as the statement ‘* Discount: 
ing future payments upon the basis of compoune 
interest at the rate of 4 per cent a year’’? 

A. They mean the same thing. 

@. Now, will you state from this table, Petr 
tioner’s Exhibit 11, what the present value of ar 
annuity of $15,000 a year with payments madi 
quarterly, first payment at the end of the firs, 
quarter, is under the Actuaries’ or Combined Ex 
perience Mortality Table? : 

A. For $15,000 a year, payable quarterly, th 
value under the combined experience or Actuaries 
Mortalitv Table is $118,500. | 

Q. Will vou state what it is under the 195 
Standard Annuity Table, Female? 

A. $170,235. . 

@. Well now, assuming $9,260.99 instead of $1é 
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000 as the amount of the annuity, would you state 
what the value is [81] under: 

1. The Combined Experience or Actuaries’ Ta- 
bles; and under 2. The 1937 Standard Annuity, Fe- 
male? A. $73,161.82, and $105,102.98. 

Q. Now, in the amended Petition, in Paragraph 
9, Subparagraph 8, the value of the life estate of 
Estelle W. Koshland as of the date of Abrahain’s 
death is alleged to be $170,236.95. In Petitioner’s 
Exhibit 11 you find a value of $170,235. Will you 
explain that discrepancy ? 

A. Yes. The reason is that in computing my 
value I have used the value in Exhibit 9 of 11.349 
to three places of decimals. Actually, the value taken 
to five places is 11.34913. 

Q. You mean that is the factor? 
ty That the appheation of that factor would 
give you the value that you have there. 

Q. So the correct value is actually $170,236.95, 
he correct. value of the life estate? 
| m Yes. [82] 


Ee 40) Mig 


Q. Now, in some of the exhibits which have been 
ntroduced into evidence which you have prepared, 
there is a reference to the present value of an an- 
! uity. | underscore the word ‘‘annuity,’’ of $15,000 
per year or of $9,260.99 per year as the case may 

e, commencing upon the death of a female of the 
age of 66 and continuing for her life. 

When you used ‘‘annuity,’’ the word ‘‘annuity”’ 
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in those exhibits, did you mean that to mean the: 
same as life estate? 

A. The word ‘‘annuity,”’ the actuarial meaning | 
of the word ‘‘annuity’’ is a series of periodi¢e pay- 
ments, and in this case it is a series of periodic pay- 
ments for the lifetime of the annuitant, and it is my\ 
understanding that the meaning of the lfe estate 
corresponds to that definition. 

Q. In other words, you means it to be the same: 
as the present value of the life estate? A. Yesd 

Mr. Taylor: That is all. Your witness, Mr. Hur-* 
ley. 

Cross-Examination 
By Mr. Hurley: : 

@. Mr. Waites, since your most recent testimony. 
has been with respect to the proper factor to be ap- 
plied in the case of quarterly payments as distinet 
from annual payments I would lke to ask you a 
couple of questions on that computation. . 

T have here Petitioner’s Exhibit 9 in which you 
sav that the annual factor for quarterly payments 
is .375. [90] 

Now, the Commissioner, as you know, has usec 
the factor 1.01488. 

T would like you to read Regulations 105, See! 
tion 81.10 (i) (6), in which the factors applicable ti 
such situations in the regulations are set out. Pleas! 
read Paragraph 6 and tell me whether the facto 
preseribed by that subsection is actuarially sound? . 

A. May I ask what you mean by “‘actuariall 


sound’’? . 
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_ Q. Simply this—let me read sub-section 6. 

_ “In the case of an annuity under which the de- 
cedent was entitled to receive during the life of an- 
lother payments at the end of each semi-annual 
quarterly or monthly period, the value of the an- 
nity is to be determined by multiplying the ag- 
gregate amount to be paid within a year by the 
figure in Column 2 of Table A opposite the num- 
ber of years in Column 1 nearest the actual age of 
the person whose life measures the duration of the 
annuity, and then multiplying the product by the 
following factors: One for monthly, one for quar- 
terly and one for semi-annual payments.”’ 

Now, this is a formula for valuing an annuity. 
‘Your testimony this morning was on the subject of 
valuing an annuity when you have the payments 
made quarterly. This is a formula for valuing an 
annuity when the payments are made quarterly. 

Now, I wish you to read Section 6 again, take 
as [91] much time as you wish, and tell me whether 
the formula prescribed by that section is actuari- 
ally sound, whether that factor is actuarially sound. 
| A. This factor of 1.01488 that you have refer- 
lence to is actuarially sound as long as you are deal- 
‘ing with interest only. But when you are dealing 
with interest as well as the probability of living, 
ithen it is not actuarially sound. 
| Q. In other words, read the provision there of 
subsection 6 to yourself, where it says ‘‘ For the life 
of another,’ and of course it is related directly to 
the tables which are mortality tables, so that we 
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have involved, Mr. Waites, the hfe of a person and 
an annuity for the life of a person. 

A. That is correct. 

Q. So we have a circumstance as we have here, 
where we are concerned not only with the life of 
someone but with quarterly payments for the dura= 
tion of that life. 

Now, what is your conclusion upon the basis of 
that formula prescribed, regardless, of course—we 
are not concerned with the antiquity of the table 
itself, we are simply concerned with the mathematti 
cal validitv of the factor used. 

A. Mv answer is the same I gave before. That 1s) 
as long as you are dealing with interest only. the 
factor of 1.01488 is a correct factor, it is actuariallil 
correct. However, if you were dealing with interes: 
as well as the possibility of living, then it is not ¢ 
correct actuarial [92] factor. 

Q. Sub-section (c) deals with interest as wel 
as the probability of living. Is that correct? 

A. ‘That may be so. 

@. Will you please read it as an actuary all 
tell me whether it does? 

Mr. Taylor: Sub-section what, Mr. Hurley? 

My. Hurley: This is 6. Did I say ‘*C’’? 

Mr. Taylor: You said °*‘C.”’ 

Mr. Hurley: JI means 6 of () under 81.10, Res 
ulations 105. 

A. Well, may I make an interjection at th’ 
stage? 

Tt seems to me that irrespective of what this say 
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here, the mathematical or the actuarial answer 
would be the same. 

By Mr. Hurley: 

Q. Well, that is the question I am coming to. 
Maybe we can proceed a little further here. Your 
factor is a factor to be added, is that right ? 

A. That is correct. 

Q. The factor set out in the Commissioner’s 
regulations is to be multiplied. 

A. That is correct. 

Q. Both My. Taylor and myself confess our ig- 
norance on matters of statistics and actuarial com- 
putations. Therefore I am asking you whether your 
factor which it to be added [93] and the Commis- 
sioner’s factor which is to be multiplied is in effect 
not the same factor? 

A. Oh, no, they are entirely different. 

Q. Do the computations produce different re- 
sults ? A. Qh, definitely. 

@. Then one must be sound and one must be un- 
sound. 

A. One is sound where you are dealing with in- 
terest alone. The other is sound when you are deal- 
ing with interest as well as the probability of living. 

Q. I hate to repeat this, but would you please 
read 6 and take into consideration the circumstances 
under which that sub-section is to be applied so that 
you can come to the conclusion whether under those 
circumstances such a factor is actuarially sound. 

A. Well, it seems to me that in this, that if two 
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and two made five, that irrespective of what it said 
that wouldn’t be correct. 

Q. I agree with you. All IT want you to say is 1f 
you think this is actuarially unsound, that you state 
your opinion to that effect. 

A. Well, my answer is the same, that the factor 
of 1.01488 is correct if you are dealing with an an- 
nuity that involves interest only; but when you are 
dealing with an annuity that involves interest and 
probability of living as well, then this factor is in- 
correct. [94] 

Q. Then J ask you this, Mr. Waites: Does sub- 
section 6 not deal with a situation where you both 
have not only a question of life expectancy but also 
a question of interest ? 

A. (Examining document): Now, what was 
your question again? 

Q. You said that such a factor as is prescribed 
here is sound where we have simply a question of 
interest ? A. That is correct. 

Q. Not a question of any life expectancy? 

A. That is correct. 

Q. But where we have the double, you might say, 
question, interest for a life expectancy, that such a 
factor is not sound. Is that your testimony ? 

Reel haisisecorrect. 

Q. Is it not true that sub-section 6 specifically 
and expressly provides for that factor in cases © 
where we have a life expectancy involved, and an 
annuity for the life of someone? 

A. I think it could be read to mean such. That | 
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is, it refers to an annuity for the lifetime, but that— 
My. Taylor: I didn’t get the question and an- 

swer. Would you object, counsel, if they were read? 
Myr. Hurley: Certainly not. 


(Question and answer read.) 


A. (Continuing): If I may he permitted—hbut 
that does [95] not mean that it would be the cor- 
rect one to use when you had an annuity continuing 
for the lifetime of an annuitant. 

The Court: In other words, Mr. Witness, you 
think that the regulation as interpreted to you by 
counsel in questioning is wrong actuarially ? 

The Witness: When dealing with the lifetime 
annuity, yes. 

Mr. Hurley: If the Court please, I don’t wish 
to interpret it. I have been insisting upon the wit- 
ness himself reading and arriving at his own in- 
terpretation. 

The Court: I was just thinking, Petitioner’s 
counsel having taken a rather iconoclastic attitude 
toward the regulations, it wouldn’t have surprised 
me if he had not made the point to cross-examine 
an actuarial witness by forcing him to read Re- 
spondent’s regulation almost violates the Bill of 
Rights in some ways as being cruel and inhuman. 

Mr. Taylor: Your Honor, our witness is an ex- 
pert on mathematics, an actuary, not an expert in 
law. 

The Court: Well, I am not denying that, but to 
be an expert in mathematics and still be able to 
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read the regulations glibly and intelligibly the first 
time would rank you with Einstein, perhaps, Mr. 
Witness. 

Mr. Taylor: I will stipulate if this is what coun- 
sel wants, that the factor 1.01488 is the one that the 
Commissioner uses. He uses this in the 90-day letter 
and [96] uses it elsewhere than in sub-paragraph 6 
of these regulations. 

Mr. Hurley: If your Honor please, the issue is 
very simple. The testimony was that the factor used 
in the 90-day letter, the factor that was arrived at 
in computing deficiency in this case 1s a proper fac- 
tor where you simply have a question of giving 
effect to the fact that an annuitant receives income 
from the annuity four times a year, and it is a dif- 
ferent situation where the person receives it seni- 
annually. It is likewise a different situation where 
he receives it annually, simply the advantage an 
annuitant gets by being able to receive four pay- 
ments a year instead of one payment. 

Now, the factor is coneededly correct in sueh in- 
stances. I am merely referring to one section of the 
Regulations in which the factor which has been used 
in this proceeding is described, and I merely am 
calling the attention of the witness that that factor 
is prescribed in the very instances in whieh the 
witness has stated that his factor is applicable. 

Testimony is also to the effect that each factor 
produces different results. Now, if the witness sim- 
ply wants to say that the Regulations as written are 
in conflict with actuarial principles J am willing to 
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accept that testimony, but I want to have in the 
record that the computation in the notice of defi- 
cleney was in pursuance to the Regulations and 
there was no oversight made in that the situation 
we have here is not a different situation than the 
situation prescribed [97] in the Regulations funda- 
mentally. 

Mr. Taylor: I don’t think counsel correctly 
stated the witness’ testimony, Your Honor. I simply 
want the record to show I disagree with his state- 
ment. 

Mr. Hurley: In any event I am willing to give 
the witness as much time as possible simply to read 
eight lines of the Regulations and tell me whether 
that is actuarially sound. 

The Court: As I understand, the witness has at- 
tempted to answer your question in this way, Mr. 
Hurlev, and that is by saying that if the Regulation 
prescribes that this factor be used in cases where 
only the interest factor is involved, then it is cor- 
rect. If it prescribes such factor to be used where 
not only interest but also the length of life are fac- 
tors then it is wrong actuarially. 

Is that correct? 

The Witness: That is correct. 

The Court: You do not attempt to interpret the 
Regulations as to whether it prescribes one way or 
the other? 

The Witness: No. 

The Court: But assuming two readings of the 
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Regulations, he has given his answer as an actuarial 
expert. 

Mr. Hurley: All right, that is perfectly satisfac- 
tory. Now if I can pursue this matter one step 
further. 

By My. Hurley: 

Q. Not being an actuary, and perhaps you have 
to bear [98] with me on this analysis, the purpose of 
a quarterly factor or semi-annual factor as distinet 
from an annual factor which is no factor at ally 
that right A. Yes, that’s right. 

oO; is that when a person receives an an- 
nuity four times a year he has the advantage over 
a person recelving an annuity once a year. Is that 
correct ? A. That is correct. 

Q. Therefore, the value of that is greater than 
if vou received it once a year. Is that correct ? 

A. That is correct. 

Q. Now, Mr. Waites, in what respect is the value 
of that greater when you receive it four times a year 
than when you receive it once a year? 

A. Are you referring to a life annuity now? 

Q. Yes. A. Ina life annuity 

Q. Excuse me, let me interrupt to simply—let’s 
assume annuity for ten years. 

A. Not contingent on any life or anything like 
that? 

Q. No. 

A. Jf it is just for a term of ten years irre- 
spective whether the recipient is living or dead, it 
is merely a matter of receiving the money ahead of 
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time so that the person can invest the money and 
receive the interest on it themselves. [99] There- 
fore the value to that individual is greater. 

Q. That is the instance that you speak of, this 
factor that we have here is proper? 

A. That’s right, yes. 

Q. Now, we have another situation, a person 
whose life expectancy is ten years. Why should the 
factor in that instance be any different ? 

A. Because the factor—that is a life annuity 
that we are dealing with, and the value of the life 
annuity is the discounted value of the probability 
that he will be living at the end of each period in 
question. So consequently, for each payment you 
geet a discount factor, that is interest, as well as the 
probability of living. 

Q. In other words, when we assume that a per- 
son has a life expectancy of ten years, that is not 
the same assumption as the previous one that we 
had that we were to pay an annuitv each year for 
ten years. Is that right? A. Qh, no, no. 

Q@. We have to inject another factor into it: 
Namely, the probability that he will be living at any 
particular year? A. That is correct. 

Q. Is that right? A. That is correct. 

Q. So that when we assume that a person has a 
certain life expectancy we don’t proceed on the as- 
sumption that he will [100] live that long. 

A. I don’t think you could draw that conclusion. 


Q. Is this factor applicable with any mortality 
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table? Is the factor identical or does it vary with 
the mortality table, your factor here? 

A. ‘This factor varies in the fourth decimal place 
between mortality tables. Taking it to three decimal 
places it is the same for each mortality table. That 
is the value that is accepted by all actuaries in de- 
termining, say, quarterly payments on the value of 
annual payments. 

Q. So, regardless of whether the correct table to 
be used would be any of those that you testified con- 
cerning this morning, the factor would be substan- 
tially the same with the exception of the fourth deci- : 
mal place? A. That’s right, yes. 

Q. Now, on the subject of the table itself, you 
have testified this morning concerning five or six 
tables that are set out in Petitioner’s Exhibit 9, 
first being the Combined Experience or Actuaries’ | 
Table, the table that the Regulations in question 
here are based upon. Now, your testimony was that | 
a number of the mortality tables in existence are 
obsolete. 

What do you mean when you say a table is ob-- 
solete ? 

A. By saying that a table is obsolete I mean thatt 
in its simplest terms, that the expectancies of living” 
at each age have changed. [101] 

Q. Which of the tables that we have in evidence: 
and to which you testified this morning are not ob- 


solete ? 
A. The nearest one coming to that is the 1937 
Standard Annuity Mortality Table. 
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Q. But it is also obsolete, is it not, by your 
definition ? 

A. Any mortality table is obsolete, the same as 
a car depreciates as soon as it is sold. 

Q. So that so far as an up-to-date mortality ta- 
ble that was not obsolete, there is no such thing 
in general use, isn’t that correct? 

A. In general, yes. Although the table that has 
been derived from experience nearest the situation 
at hand is the one that might be considered the most 
mp to date. 

Q. You are familiar with insurance companies’ 
methods of computing reserves and the basis upon 
which policv premiums are arrived at, are you not? 

A. That’s right. 

Q. That is part of your business, isn’t it? 

A. That’s right. 

Q. Let me ask you, if I were to go down to an 
insurance company today and take out an ordinary 
hife policy, upon what basis would the premium be 
computed? By that I mean what mortality table 
would they use? 

A. That premium would be computed on a mor- 
tality table [102] that nearest approached their own 
experience, and to that mortality table they would 
add a loading for taxes, a loading for expenses, and 
a loading for commissions. | 

Q. Well, what mortality table would that be? 

A. With the larger companies they use their 
own experience, and the mortality table isn’t gen- 
erally known amongst the companies. It’s just based 
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on their own experience to date. 

Q. In other words, the table of mortality that 
you testified to are not generally used by insurance 
companies in arriving at their premiums. Is that 
correct ? ; 

A. The 1937 Standard Annuity Table as I have 
testified this morning is used by all insurance com- - 
panies now as a basis for annuities and things of — 
that nature. 

Q. Is it used as a basis for hfe insurance poli- - 
cies? A. No. 

Q. Just for annuities, is that correct? 

A. That is correct. 

Q. Isn’t it true that the American Experience : 
Table, for example, is the table prescribed by the: 
California Insurance Code as the table by which in-- 
surance companies’ reserves are to be calculated ? 

It was until Jast year. 

Until last year? . 
Yes. Mind you, that is just for reserves. [103]! 
Yes, the American Experience Table. ( 
That’s right. 

Would you examine Petitioner’s Exhibit 4 in 
Maggie and tell me what the life expectancy ae 
cording to the American Experience Table is of a. 
person 66 years of age? | 

A. According to this table the life expectancy of 
a person aged 66 is 10.54 years. 

Q. I now show you Petitioner’s Exhibit 3 which! 
is the combined or Actuaries’ Experience Table on 
the basis of the regulations that we have in ques- 
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tion here. Would you tell me from examining that 
what the life expectancy of a person 66 would be? 

A. 10.46. 

Q. Very slight difference between the two, is 
that correct ? 

A. That’s right. The reason for that is because 
one is over one hundred years old and the other is 
almost one hundred years old. 

Q. Isn’t it a fact that the American Experience 
Table is adopted by a number of states in this 
Union that have Insurance Codes covering this ques- 
tion as the official table upon which reserves are to 
be computed ? 

A. The majority of states have now discontinued 
the American Experience Table as a basis for re- 
selves. 

Q. What table do the majority of states now use 
so far [104] as life insurance is concerned? 

A. The majority of the states now use the Com- 
missioners’ 1941 Standard Ordinary Table. 

Q. And that table is not in evidence here, is that 
right ? 

A. No, that table is not in evidence. 

The Court: It is true, is it not, that the more 
obsolete a table, provided it is used for calculating 
reserves, the greater reserves will be? 

The Witness: Not necessarily. That is true as 
far as annuities are concerned. That is not neces- 
sarily true as far as life insurance is concerned. 

The Court: J should think it would be. T mean, 
if you use an old actuarial table where the life ex- 
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pectancy is not as high as in the newer tables and 
you use that for the calculation of reserves for life 
insurance, life insurance reserves, you would neces- 
sarily have to get a larger amount of reserves. 

The Witness: ‘That doesn’t necessarily follow. It 
depends on what we call the incident of the mortal- | 
ity. In other words, it depends just at what ages it — 
hits. 

I think possibly I could clarify the situation. 7 

The Court: I think I see now, yes. I think I see. © 
The reserves would be the same, but the point at ~ 
which they would be gathered in would differ. Is 
that it? [105] 

The Witness: Over the long run, yes. 

The Court: I think I see, I don’t know, I cer-— 

tainly hesitate to commit myself definitely on it. ; 
By Mr. Hurley: | 

Q. Mr. Waites, do you have in your possession |- 
or in any of the texts that you have with you the™ 
Commissioners’ 1941 Standard Ordinary Table of — 
Mortality ? 

A. I think I can dig it up, yes. I think first of 
all, in using it, I had better explain something about: 
it because none of these tables should be used with-, 
out knowing a little about their background. 

Now, if you would like me to proceed on that, 
basis 

Q. As I understood it, that is the table that is. 
used now by most states in prescribing reserves, in 
the mortality table used in computing reserves; 1s 
that correct ? A. That is correct, yes. 


7 
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 Q. Do you have the table there? 

| A. Yes. 

| As you noticed this morning, before going into 
the expectancies I deseribed each mortality table on 
which the expectancies were derived in order to 
show just what factors entered into it. Now, I think 
t is only right that J should explain something 
about the Commissioners’ 1941 Standard Ordinary 
Table to which you have referred. 

Now, that table was based on another table called 
106] Table ‘*Z.’’ Table ‘*Z”’ was based on the mor- 
ality of life insurance companies for, I think it was 
"yom 1924 to 1934, something hke that, and this Ta- 
le **Z”’ corresponded to a basic table. 

| Now, that gave just about the actual mortality 
hat the insurance companies were experiencing. 
Jowever, the insurance companies said, ‘“‘Oh, no, 
his won’t do, because there is no leeway for us 
here. We want something that will give us greater 
nortality. At least we want a table that will give 
‘reater mortality than that shown by Table ‘Z’.”’ 

| For this purpose the Commissioners’ 1941 Stand- 
ird Ordinary table was developed, and with that as 
. background and remembering that it is a loaded 
able for life insurance purposes, the expectancy is 


1.01 years. 

Q. That table is 1941, and it is only one vear 
“nore than the table used by the Commissioner here 
which is less than one year difference in expectancy, 
as that correct ? A. That is correct. 

| Q@. That is as late as 1941. 

i A, No, that is based on experience, as I indi- 


| 


t 


| 
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cated, I think the experience ended around 1934 ¢ 
1936. 

Q. I mean, the table was drawn up in 1941, an 
the Commissioners referred to there are the Insw 
ance Commissioners of the various states. Is the 
correct ? A. That is right. [107] 

@. Now, Mr. Waites, isn’t it a fact that in con 
piling a table such as the 1937 Standard Annuifj 
Table the table is likewise weighted the other we 
in favor of the insurance company, and the life ej 
pectancy is given an outside limit so that the cor 
pany would not be called upon to be paying anni 


: 


ties far bevond what the ordinary person might } 


expected. 
son. Do you understand my question ? 

A. Yes, I think I understand your question. ~ 

Q. In other words, an annuity table, in order y 
prescribe a proper reserve for annuity purposG 
vou must be conservative and assume that the a 
nuitants will outlive their life expectancy just | 
you testified that there is a tendency to be conser; 
tive in life insurance and assume that the man af 
die sooner. Isn’t that a correct statement? ‘ 

A. J think your question can be best answerl 
in this manner: The nearest approach to the sitt- 
tion that we have on hand this morning is th: 
Where a man takes out insurance and provides tht 
insurance will be payable to his wife, say, for © 
ample, in monthly installments, or periodic inst 
ments for life. Now then, in a case such as that (@ 
wife has no sav in the selection of the annuiZ 


" 


the life expectancy of the ordinary pe 
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fevertheless, the experience under such annuities 
ndicates that the 1937 Standard Annuity Table 
sn’t conservative enough, they should be using it at 
aast rated down one year, and practically all of the 
108] major insurance companies now under such 
nmnuities are rating that 1937 Standard Annuity 
own two years, because of the fact that their an- 
witants are living longer. 

| The Court: Rating it down? I should think 
“The Witness: By “rating 1t down’’ I mean if 


ne individual’s age is 64, they take the value shown 
s at age 62. It’s really setting it down rather than 
hting it down. 

|The Court: J think Mr. Hurley’s question was 


‘ith regard to the actuarial data used by the insur- 
| 


hsurance policies those tables always are conserva- 


nee companies themselves. Isn’t it true that in life 


've in estimating an earlier death than perhaps the 
etual experience would warrant, and in case of an- 
uities don’t those tables actually used by the in- 
ce companies in figuring their premiums as- 
‘me a later death than their experience actually 
Jarrants? 

|The Witness: Only if you are buying an an- 
uity from the insurance company. Under the op- 
ions that I have indicated here, you are not buying 
1annuity, it is just one method whereby the pay- 
ents are distributed. 

y Mr. Hurley: 

Q. I think this question will answer it, Mr. 
Taites: 
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Q. Isn’t it true that insurance companies do no 
use annuity tables in determining life insurane 
rates, and similarly do not use hfe surance table 
in determining annuity rates? 

A. That is correct. [109] 

Q. In other words, Petitioner’s Exhibit 9 whie 
is a recapitulation of the various mortality table 
we have in evidence, only two of these would ll 
used by insurance companies in determining life 17 
surance reserves or rates, the American Annuitant 
Table, the Combined Annuity Table; and the 195 
Standard Table wouldn’t be used at all for anythin 
but annuities. 

A. I would say none of those tables would | 
used by insurance companies in determining :- 

Q. Certainly the annuity tables would not Ir 
used for life insurance rates. Is that correct? 

A. That is correct, and the American Exper 
ence Mortality Table hasn’t been used for determi- 
ing rates for over 40 years. 

Q. You mean none of the life insurance coi 
panies have used it? A. Ne . 

Q@. Your testimony is they make up their ov 
tables. Is that right? | 

A. That’s right, or use the tables that appro:- 
mate their actual experience. . 

The Court: And such a table not only refles 
their actual experience so far as the life of insures 
are concerned but it is also considerably loaded. i 

The Witness: Very definitely, because they wet 
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o set something aside for epidemics and things of 
hat [110] nature. 

3y Mr. Hurley: 

Q. Mr. Waites, isn’t it true that annuitants as a 
Troup are a select class of risks? By that I mean 
hat the experience that insurance companies have 
ad with annuitants and with the mortality rate of 
nnuitants is not the same experience that you may 
lave with the average run of persons, in that people 
vho buy annuities are convinced that they will 
robably at least live if not outlive their life ex- 
yectancy. 

A. Yes, that is why they load their annuity rate 
90 much, because they realize that the person is 
electing against them. 

Mr. Hurley: I think that is all on this point. 

The Court: My. Taylor. 

My. Taylor: Are you through, Mr. Hurley? 

Mr. Hurley: Yes. 


Redirect Examination 
sy Mr. Taylor: 

Q. Mr. Waites, you were asked a question as to 
vhether the use of the quarterly factor .375 which 
‘ou testified was the proper quarterly factor re- 
ulted in a different valuation of the hfe estate than 
he use of the factor which the Commissioner used ? 
Now, in the 90-day letter the Commissioner used— 
ier the Actuaries’ or Combined Experience Ta- 
le, the quarterly factor 1.01488 and reached the 
alue on an annual [111] income of $9,260.99, $70,- 
23.67 for the life estate. 

: 


| 
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Now, I show you Petitioner’s Exhibit 11 and | 
ask you to read to the Court the value which yor 
reached for an annual income of $9,260.99 une 
the Actuaries’ or Combined Experience Table show, 
ing with the use of the quarterly factor .375. 

A. The value for the Combined Experience 4 
Actuaries’ Table is $73,161.82. 

Q. In other words, there is a substantial an 
ence in the use of the proper quarterly factor? | 

A. That is correct. li 

The Court: I wanted to ask the witness to cle | 
up something. 

You referred in your cross-examination, I thing 
to the Commissioners’ Table. In a proceedings 
this Court the use of the word “‘ Commissioner 
usually refers to the Commissioner of Intern, 
Revenue. When you used the word “Commissiaii 
the Commissioners’ Table, to what Commissid 


were you referring ? 

The Witness: That is the name given to the t- 
ble, and the reference is to the Commissioners f 
Tnsurance. 

The Court: That is what I thought. 

All right, Mr. Taylor. ) 
By Myr. Taylor: | 

Q. How do you know, Mr. Waites, that wht 
the Commissioner uses the factor for quarterly pe- 
ments 1.01488 that he takes [112] what you call 
the interest only into account and not the elem 
of mortality ? 

A. Well, I think I can best answer that by ‘- 
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ferring to a book of interest tables. I have it here. 
This book is Glover, Part 1, ‘‘Tables of Applied 
Mathematics in Finance, Insurance Statistics,’’ 
sdited by James W. Glover, Ph.D., Professor of 
Mathematics and Insurance, University of Michi- 
van, ‘‘Compound Interest Functions and Loga- 
sithms of Compound Interest Functions’’ and so on, 


rere, published by Ann Arbor, Michigan, George 
Wahr, Publisher, 1930. 

Q. Is that a standard book used by actuaries? 
_A. This is a standard hook used by actuaries and 
iccountants. Part 1 refers to compound interest 
functions only, and on Page 6 of Part 1 under 4 
der cent and for the factor relating to quarterly 
yayments there is the factor 1.01487744. 
| Now, if that were taken to the nearest place to 
‘oincide with the Commissioners’ value, that would 
ye 1.01488. 

And in a similar manner, I haven’t checked up 


m the semi-annual payments and the annual 
here monthly payments there? 

Mr. Hurley: Yes, monthly. 

| The Witness: For semi-annual payments it gives 
actor 1.009902, and I think that coincides with the 
value of the Commissioner’s schedule. [113] 

“By Mr. Taylor: 

Q. The Regulations show for semi-annual pay- 
“nents the factor 1.00990. So that checks with Mr. 
a 

| 


are 


Now, you have testified on cross-examination and 
)n direct examination also to the value of a life 
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annuity. That is the same as life estate, when yol 
referred to Mrs. Koshland, is it not? ) 
A. Yes. 
Q. When you refer to life annuity in genera 


| 


here, you considered that the same as life estate? | 
A. Yes. : 
Q. Now, you testified in cross-examination, I be 
lieve you said any table is obsolete the same as al 
automobile depreciates as soon as it is sold. So th 
next day it is not quite as good, is second-hand. 
Now. there are a good many mortality tabled 
other than the ones that have been testified to her 
are there not? " 
A. Oh, ves, there are numerous other mortalit! 
tables. 
Q. And as an actuary in the course of your wor 
you are familiar with a great many of them? 
A. That is true. | 
Q. In fact, you are familiar with all of the oné 
that are in use? A. Yes, that 1s trues | 
Q. Now, it is necessary as a practical matter 1 
use some [114] mortality table, isn’t it? 
A. Oh, that is correct. 
@. And it is in accordance with established a: 
tuarial principles to use the most accurate one, thé 
is, the one that most correctly reflects current e’ 
perience, even though in a sense longevity may ha” 
increased since it was made? : 
A. That’s right. As actuaries we always try 
use the most current mortality table that will 1 
flect the experience that we have to deal with. 
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QQ. Now Mr. Hurley questioned you about the 
Jommissioners’ 1941 Ordinary Table. Is that the 


vame ? 

A. The Commissioners’ 1941 Standard Ordinary 

fable is the correct name. 
| Q. Will you state why you used the 1937 Stand- 
rd Annuity Table in your consideration of this 
lase ? 
' A. There are two reasons. Well, the main reason 
: this: That the 1937 Standard Annuity Mortality 
‘able reflects the most current experience that there 
s on annutants, and that is borne out, as I indi- 
ated to Mr. Hurley, by the life insurance com- 
tanies’ experience with beneficiaries who have been 
elected by insureds to have their proceeds payable 
h monthly installments. Their statistics indicate 
hat the 1937 Standard Annuity Mortality Table is 
of any too conservative for the payments of those 
roceeds, and installments in the form of a life an- 
mity. [115] 

Q. Let me make sure we understand it. You 
jean in a case where the person has taken out a life 
i policy and he dies, and under the policy 
here has been an election to pay the proceeds in 
astallments over the lifetime of the beneficiary. the 
able which the insurance companies use to deter- 
4 the amount of those installments is the 1937 
standard Annuity Table? 

_A. In most cases they use that table as a basis, 
af for current policies they are using it at one age 
ywer, and in many cases at two ages lower. 
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@. Was that true in 1944? 

A. Jn 1944 T would say that they would be usin’ 
it just as the Standard Table, with no reduction 1) 
age. 

Q. When you say they use it one age lower qj 
two ages lower, you mean they would take a femaj_ 
age 66, for example, and treat her as a female age” 
64 for the purpose of determinating the amount 1 
he paid her? A. That is correct, yes. | 

Q. And is the reason for that that their exper 
ence has been that, say, females age 66, and or 
in general live actually longer than the life expe» 
tancy indicated by the 1937 Standard Anni 
Table? A. That is the way it is working ow. 

@. And the table then in actual experience is ni 
conservative enough, is it, in that longevity is a: 
tually in excess [116] of life expectancy indicated; 
the longevity of people is actually in excess of tl? 
life expectancy indicated in the table? 

A. That is the experience of life insurance come 


panies. é 
@. Now, in the ordinary case no physical “— 
ination is needed to take out an annuity, is there? 
A. Qh, no. 
Q. Thev are issued by insurance companies wit- 
out regard to the physical condition? ; 
A. That is correct. | 
Q. The physical condition of the annuitant, ad 
solely on the basis of the life expectancies as woul 
out in, say, tables like the 1937 Standard Annuy 
Table? 


it 
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A. On the basis of the annuities based on the 
[937 Standard Annuity Mortality Table. 
| Q. Now, I asked you, Mr. Waites, why you used 
his 1937 Standard Annuity Mortality Table in 
rour consideration of this case. You were familiar, 
f course, with the 1941 Commissioners’ Table? 
| A. Oh, yes. 
| Q. Will you indicate why you did not use that? 
| A. The reason JT did not use the Commissioner’s 
941 Standard Ordinary Table is that it is loaded. 
By “loaded,’’ it assumes that there is going to be— 
ell, a shorter life expectancy at each age. It is de- 
iiberately created that way [117] because it is used 
lor life insurance. 
| Q. And the insurance companies anticipate that 
he loading does not hurt their chent, so to speak, 
vecause they get the excess back out of dividends? 
A. If it is a participating company. 
Q. Did you consider the Commissioners’ 1941 
fable as a table based on the desire of insurance 
ompanies in life insurance matters to have an ex- 
‘ra margin of safety rather than a table based on 
letual experience in connection with mortality ? 
| A. Would you remind repeating that question ? 
a | Mr. Hurley: If the Court please, this might be 
n opportune time to object to the line of examina- 
on. Counsel has been consistently leading the wit- 


[. Taylor: Your Honor 
The Court: Counsel will be cautioned. 
Go ahead, rephrase your question. Evidently you 
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didn’t lead him very successfully, since the witness 
asked for the question to be repeated. 

Go ahead. 

Mr. Taylor: J wish I were more of an actuaby 
and I would be glad to accommodate Mr. Hurley. 

The Court: Go ahead, Mr. Taylor. 

Mr. Taylor: Would you repeat the question fo 
the witness. 


(Question read.) [118] 


A. That is correct. In other words, I think I eat 
clarify it a little. T will repeat what T said before 

The reason I did not use the Commissioners’ 194 
standard Ordinary Table is because it does not re 
flect current mortality inasmuch as it has a loading) 
in it to provide for the hazard of greater numhe 
of deaths that might he indicated. 
By Mr. Taylor: 

Q. To take care of events such as epidemies, 1 
that vour point? 

A. Yes, epidemics. accidents and catastrophe. 
things of that nature. 

@. Yes. Your failure to use that table was ne 
an oversight then? 

A. Oh, no. I deliberately avoided using it fe 
that. reason. 

Q@. Because vou didn’t think it applicable? 

A. No, no. [t’s not applicable under any circun 
stances, [ wouldn’t think. 

Q. Now, Mr. Hurley questioned you as 1 
whether the 19387 Standard Amnuitv Table mig] 
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not be what you call ‘‘loaded’’ in favor of longer 
life for annuitants. Isn’t it a fact, or is it a fact that 
actual experience since 1937 indicates that the long- 
evity rate among all classes 1s in excess of that, and 
among all ages is in excess of that set forth in the 
1937 Table for Expectancy of Life? [119] 

A. Yes. People are living longer than that indi- 
eated under that table. 

Q. So that table, if anything, is not loaded 
enough, is it, in favor of longevity? 

A. Not for annuitants. 

@. And hence the insurance companies in the 
selling of annuities use that table but treat the ap- 
pheants as having a lesser age than they actually 
have. in determining the rates ? 

A. And in addition to that 

Oo; Is that correct? 

A. That is correct. And in addition, they add 
other amounts to it to provide for any other contin- 


gencies that might arise. 

@. In other words, the loading is not in the ta- 
ble but the loading is in addition to the table? 

A. That is correct. 

My. ‘Taylor: Your witness. 


Recross-Examination 
By My. Hurley: 

Q. You say that the expectancy shown on an an- 
nuity table represents the actual life expectancy of 
an annuitant without any safety factor or loading at 
all? For example, I think that that table, the 1937 
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table shows a life expectancy of about 16 years for 
a woman of 66 years of age? 

A. That is correct. [120] 

@. And you say that that represents actual ex- 
perience, and there is no loading whatever in the 
table itself ? 

A. That is the experience of life insurance com- 
panies who are issuing a great many of them. 


Q. That is the experience of life insurance com- — 


panies ? A. Companies. 


Q. Is that life expectancy the actual life expec-_ 


taney without any loading? A. Yes. 

Q. Then let me ask you this question: What 
about lfe insurance tables that are, as you testi- 
fied, loaded the other way? Then the loading does 
not in those cases appear in the tables either? 

A. Oh, no, the loading appears in those tables. 

Q. Can you explain the reason why in one in- 
stance the safety loading is not in the table, and 
in the other instance it 1s? 

A. It depends what you are talking about. We 
have been talking about a number of things. A few 
minutes ago we were talking about reserves, and as 
a basis for reserves the Commissioners’ Table is 
used in determining reserves and cash values, and 


in the Commissioners’ Table the loading is in the — 


table. 

Now, the leading life insurance companies in 
building up their premiums, they use what they 
consider a true mortality [121] table, a table which 
they expect to reflect accurately their conditions, 


Co) 
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and then they start loading that. They load it for 
all of the various contingencies that may arise. They 
load it for expenses, they load it for taxes, they load 
it for commissions. The result is the premium that 
you actually get quoted in that rate book. 

Q. Then the loading does not start with the 1937 
Table, but the loading starts with the insurance 
company’s own table, is that correct ? 

Mr. Taylor: Do you mean the 1941 Table? 

Mr. Hurley: I mean the 1937 Annuity Table. 

A. I think we are talking about two different 
thines. I am talking about the Standard Table, the 
Commissioners’ Standard Ordinary Table. That is 
what we consider a standard table. 

Mr. Taylor: Is that the 1941 one? 

The Witness: Yes, the Commissioners’ 1941. 
By Mr. Hurley: 

Q. The Insurance Commissioners’ 1941 Table, is 
that what you are referring to? 

A. Is the Commissioners’ 1941 Standard Ordi- 
nary able—what was the question? 

Q. The question is simply this: That the 1937 
Annuity Table reflects the experience of the com- 
pany with annuitants plus a loading factor, and the 
life insurance tables reflect [122] life insurance ex- 
perience plus a loading factor. That is, they are 
both similarily loaded for conservative insurance 
practice. Is that right? A. Substantially so. 

Q. One further question on this factor and per- 
haps we can leave that. 

T would like to pose a hypothetical question, Mr. 
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Waites, the same hypothetical question I posed be- 
fore. Perhaps I didn’t understand your answer cor- 
rectly. 

We have an annuity payable for a period of ten 
years, so much per year on an annual basis. Now, 
we apply no factor to that situation because it is 
computed on an annual basis. 

Now, we have the same annuity computed on a 
quarterly basis because the annuity is payable quar- 
terly, and we make an adjustment using the factor 
which we have mentioned before, 1.01488, which 
accounts for the difference between an annuity due 
once a year and an annuity due four times a year. 
Is that correct? A. That is correct. 

Q. The use of money sooner and quicker than 
you would get it on an annual basis 

A. Provided the annual one is payable, first pay- 
ment for the end of the year, I should say. 

Q. Yes. Now, as I understand it, when we have 
a situation with a person with a ten-year life ex- 
pectancy instead of [123] a term certain, we don’t 
use the factor for quarterly payments but we use 
another factor which reflects the circumstance that 
we now have, namely, that the person may not live 
his life expectancy, is that correct, and then we ar- 
rive at that factor, .375, the factor that you used in 
arriving at your computation ? 

A. The factor of .375 is used for a life annuity. | 

Q. Yes, I understand. But I am assuming in this : 
instance a person whose life expectancy would be : 
ten years. 
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A. All right. Then if a person has a life expec- 
tancy of ten years the factor would be used just the 
same, for this reason: Possibly no payment might 
he received if they died between the inception of the 
annuity and the end of the first quarter. Therefore 
you will find that the factor of .375 is larger than 
the factor that you have there for the same reason 
that the annuity for a person whose life expectancy 
is ten years is smaller than the annuity that is pay- 
able over a term certain of ten years. 

Q. In other words, in valuing, 1. An annuity 
for ten years term certain on a quarterly basis; and 
2. Valuing an annuity for the life of a person with 
a ten-year expectancy, the value of the first annuity 
for the term certain on a quarterly basis would be 
more than the value of the annuity for a ten-year 
hfe expectancy. Isn’t that logical, because you would 
be assured [124] 

A. I think that is correct. 

Q. Isn’t that correct ? 

A. I think that is correct. 

Mr. Taylor: May I have that question read? 

Mr. Hurley: Would you read the question? 


(Question read.) 


By My. Hurley: 

Q. In other words, the dispute as to the factor 
here, Mr. Waites, the Government has used one fac- 
tor, you in your computation here have used an- 
other factor based upon what you say is the addi- 
tional circumstance, namely, that the annuitant her- 
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self would not live her life expectancy. Is that — 
right ? 

A. Oh, no, no, because you are confused between | 
a term certain and expectancy. A life annuity isn’t — 
based on the expectancy. A life annuity is a series | 
of payments depending on the probability that the | 
individual is alive at the end of each year, dis- | 
counted back at the rate of interest that 1s assumed. | ' 


@. Yes, but I may be confused indeed —— 
A. The expectancy has nothing to do with the - 
life annuity. They are two different things, just the © 
same way that—— : 


Q. When you value an annuity you use as a) 
basis for that valuation the expectancy of the an- : 
nuitant? A. Oh, no, no. [125] 

Q. Iam certainly confused on this point. 

A. Because the expectancy and the life annuity | 
are two different things, just hke a fried egg is dif- 
ferent from a poached egg. 

Q. But they are both eggs, and we have a ques- | 
tion here of valuing an annuity, and I assumed that’ 
we were proceeding upon the fact that she had a 
certain life expectancy in arriving at that value. 

A. But in determining the value of a hfe an- 
nuity you do not use the expectancy. You use the 
probability that that person will be alive at the end- 
of each year for the remainder of the table. 

Q. In other words, the life expectancy of a per- 
son has nothing whatsoever to do with the value of 
the annuity. Is that correct ? 


: 
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A. Very indirectly. The only relation it has is 
that it comes from the same basic mortality table. 

Q. So the mere fact that a person has a certain 
life expectancy under your 1937 Annuity Code 
wouldn’t indicate in any respect the value of the 
annuity itself, and the mere fact that one table re- 
flects the life expectancy of ten years and another 
one seven years, has nothing to do with it? 

A. The only thing that would indicate, because 
as the expectancy grows, naturally the life annuity 
grows. 

@. Yes, I understand. [126] 

Now, will you explain as simply as possible, be- 
cause 1 am obviously confused, on this factor busi- 
ness, would you explain as simply as possible how 
the fact that a person may die before he received 
all of his quarterly payments, how that operates to 
increase the value of such an annuity rather than 
decrease it? That is, why this added factor which 
you have injected into the Commissioners’ deter- 
mination which only refers to the interest, as we 
have agreed, why that added factor which comes in, 
why that doesn’t operate to reduce the value of the 
life annuity rather than increase the value of the 
life annuity ? 

A. Well, the only explanation for that really is 
in its mathematical derivation. That is an accepted 
mathematical fact which is proved in the textbook 
to which we referred this morning. 

Now, possibly the simplest explanation in lay- 
man’s language is this: That in the first year for the 
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first quarter you almost have a certainty of receiv- 


ing it, the first quarterly payment. But on the last — 


payment at the end of the table you practically have 
no chance of receiving it at the end of the mortality 


table, so that the averaging up of these gives the > 


factor that we have here, .375. 


Q. That is exactly what I understood. In other — 


words, the fact is that the life tenants, so to speak, 


will not assuredly live out that period; therefore, — 
the value of the [127] life estate actually is less than | 
if she were certain to live out her life expectancy, | 


so that the factor that you apply here 


A. I am not sure that that is altogether true. I | 


wonder if you would reword the question again? 

@. Well, now, I hate to take the Court’s time 
here, but I am searching for a logical basis for the 
application of this factor. The witness’ testimony is 
to the effect that the possibility of the life tenant 
dying somewhere along the line is a_ possibility 
which must be reckoned with mathematically, and 
that accounts for an additional factor which must | 
be taken. 

The Court: It increases the value according to 
one computation, from $70,000 to $73,000. 

Mr. Hurley: Yes, and actually it is, as I see 16, | 


logically that circumstance should operate to reduce , — 


the value of the life estate, because that is a con- 


tingeney which would almost certainly reduce the 
value rather than to increase it. I am not at all cer- 
tain, I can’t see a logical basis for it. 

The Witness: The factor itself has to be taken 


" 
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into consideration together with the value of the an- 

nuity itself. In other words, if I might refer to—I 

have forgotten some of my theory behind this, if I 

might refer to this thing here 
Mr. Taylor: You mean ‘‘ Life Contingencies’’? 


The Court: Gentlemen, we don’t have time for 
this. [128] We will call a recess right now and you 
study vour lesson during the recess. 

(Short recess. ) 

Mr. Hurley: If Your Honor please, I would like 
to ask the witness one more question. 

The Court: All right. 

iv My. Hurley: 

Q. Mr. Waites, is the difference between the 
quarterly factor 1.01488 used by the Commissioner 
in the Notice of Deficiency, and the factor used by 
you, .375, the mathematical result of giving effect 
to the possibility that the annuitant might die be- 
fore she received all of the quarterly payments? 
Just simply answer yes or no. 

A. May I have the question again? 

Mr. Hurlev: Would you read the question ? 


(Question read.) 


A. I wonder if you would break your question 
into two parts there. 
By Mr. Hurley: 

Q. Well, may I ask this: Did you have an op- 
portunity to get into the text there a little further 
so that you could elucidate on my last question be- 
fore recess ? A. Qh, yes, ves. 
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Q. Then maybe we can go back just for a mo- 
ment. What I am interested in is how the factor 


used results in a greater [129] value where you take 
into account the fact that the annuitant may die | 


within this period. That is the question. 
A. You are referring to the quarterly factor? 
). Yes. 


A. Well, that is directly related to the question 


of the factor against which it is applied. Now, take, 
for instance, if you had a life with an expectancy of 


ten years. Now then, the life annuity based on that, — 


shall I say expectancy, of ten years, is lower in 
value than an annuity based on interest alone for 
the same period. Have you got that? 


Q. Exactly. That was the conclusion I was en- ~ 


deavoring to reach. 
A. Therefore, there is a larger quarterly factor 


applicable against that life annuity to make up for” 


the fact that there is a larger probability of receiv- ; 


ing the payments in the early part of the annuity. 

Q. Very well. I understand exactly the position 
you are taking on this. Now, let me ask you one 
further question. 


Is an annuity such as we have here for life worth 


more or less than a similar annuity for a term cer- 


tain, measured by the same person’s life expec 


tancy ? A. The life annuity is always 
Q. Assuming quarterly payments. 
A. The life annuity—let’s assume annual pay- 
ments. The life annuity, assuming annual payments, 


4 


Commissioner of Internal Revenue 143 


(Testimony of George Frank Waites.) 
is always less than [130] the annuity certain for 
the expectancy. 


Q. How about the situation with quarterly pay- 
ments ? 


A. That depends on the rate of interest involved. 


Q. Assuming the same rate of interest in both 
instances. 


A. Also the age involved. At age 66 the effect is 
greater. 


@. More—what do you mean by that? The life 
estate is worth more, or is it worth less? 


A. Well, you have to remember that the factor 
that vou are using multiplies; whereas, the correct 
actuarial factor adds. So, the result is dependent on 
the number that you multiply by. 

Q. Obviously. Is it more or less, however, with 
a life estate rather than an annuity for a term of 
years in this instance, at age 66? 

A. At age 66 the factor for quarterly payments 
gives a larger result. That is, the true actuarial fac- 
tor for quarterly payments derived from a life an- 
nuity is larger than the factor, the Commissioner’s 
factor that you have there. 

Q. In other words, you use a different factor 
with different years, that is, with different ages? 

A. No. The factors are the same, but the result, 
the final result is dependent upon the number that 
you multiply the factor by in your case. [131] 

Mr. Hurley: I have no further questions. 
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Redirect Examination | 
By Mr. Taylor: 

@. Mr. Waites, the 1941 Commissioners’ Table is 
not used in determining the value of life estates or — 
annuities ? 

A. I have never known it to be used. I have 
never used it myself. 

Q. The answer is ‘’No,”’ is it? A. *‘Now@ 

Q. Its use is by some life insurance companies 
in determining rates for life insurance policies? 

A. As I indicated, they use their own tables for’ 
determining their rates. 

Q. This table is used by them in determining: 
their reserves ? . 

A. Itis used asa standard for reserves and valu-’ 
ations. , 

The Court: Now we are getting repetitious, ! 
aren’t we? I think the witness already testified 
along that line. As I understood him to testify, it” 
was used in determining reserves. 

The Witness: That’s right. 

My. Taylor: Jam simply leading up to the point, ! 
meeting some of the points which Mr. Hurley 
raised in his examination. I will try to keep this as 
succinct as I can. 

By Mr. Taylor: [132] 

Q. The 1941 Commissioners’ Table is loaded by 
the insurance companies because they want larger 
reserves as a matter of safety? A. Yes | 

Q. And the 1937 Standard Annuity Table, thely 
experience, actual life experience under that, has! 
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een that longevity is in excess of that estimated 
nder that table? 

@ That is true, for annuitants. 

The Court: That is repetitious. 

My. Taylor: If Your Honor will bear with me, I 
ust want to lead to this question: 
xy Mr. Taylor: 

Q. So there is no loading under the 1937 Stand- 
yd Annuity: Table? 

A. Oh, no. The 1937 Standard Annuity Table 
loesn’t have any loading in it at all. 

Q. All right now, Mr. Waites, is there a connec- 
ion between life expectancies and the value of a life 
state? Life expectancy and the value of a life es- 
ate? 

A. If you mean value of annuity there, the con- 
ection is that they are both derived from the same 
nortality table. 

: @. Will you indicate, is it an indispensable and 
nevitable connection ? 

| A. Oh, yes, very definitely. 

Q. Will you indicate just what that connection 
s? [133] 

A. If the hfe expectancy increases, very def- 
nitely the life annuity also increases. 

:@. So that in determining the valuation of a life 
Iimity or the valuation of a life estate the life ex- 
enc is most material and important? 

| A. As a guide in determining whether the an- 
sity value is going to increase or not between 
sables. 
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Q. By “‘life annuity’’ do you mean the same 2 
‘“‘life estate’’? A. Yes. 

@. Well, now, will you indicate what that cor 
nection is? 

A. The life expectancy can be deseribed in tw 
or three ways. One way of looking at it is that it! 
just the sum of the probability of living, sum to th 
end of the mortality table. 

Another way of looking—its mathematical compl 
tation is as follows: If you refer to a mortalit 
table, if you take the Column headed ‘“‘Numbe 
Living’’ and sum that to the end of the table ar 
then divide by the number living at the age, thi 
would give you your expectancy. 

Now, a life annuitv is based on, as T indicat 
before, the probability of living, of being alive ; 
the end of each period, discounted back. That givs 
the present value of it. : 

Q. Does the life expectancy enter into the pro- 
ability [134] of being alive at the end of each jf; 
riod? A. Indirectly it does enter into it. © 

Q. What do you mean by ‘“‘indirectly’’? 7 

A. Well, in the first place the hfe a 
may be viewed as annuity at a zero rate of intere 
In other words, if you have had no interest at il 
and if you had a payment of 1 per annum, thi 
your life expectancy would give you the value f 
each of those payments. | 

Q. Would your life expectancy then be the sare 
as the life annuity ? | 
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A. It would be the same as the life annuity if 
ou had applied the interest factor to it. 

Q. I thought you said there was no interest fac- 
or in it. 

A. There is no interest factor in the life expec- 
ancy. But if you apply the interest factor to the 
mobability of being alive at the end of each year, 
hen you would have your annuity. 

Q. A life annuity then is the life expectancy 
ith the interest factor applied thereto? 

A. Yes, for each year. 

Q. So that the life expectancy is an indispensa- 
le part of the life annuity? A. Yes. 

Q. So that as the life expectancy increases the 
aluation [135] of the life annuity automatically 
nereases ? A. Qh, very definitely, ves. 

@. And so that where, under the mortality ta- 
les introduced into evidence, it would show an in- 
rease 1n the life expectancy, that would automatic- 
lly result in an increase of the value of the life 
state or of the life annuity ? 

A. Oh, very definitely, yes. 

Mr. Taylor: No further questions. 

“Mr. Hurley: That is all. 

|The Court: That is all. 

| (Witness excused.) 

The Court: Petitioner rests? 
Mr. Taylor: Petitioner rests. 
Mr. Hurley: Respondent rests. 


| * * 


| [Endorsed]: Filed Apr. 12, 1948. [136] 


| 
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Table XXII. 
COMBINED EXPERIENCE TABLE OF | 


i 
MORIA Ty : 
Age Ix dx Expectation | 
ieee eee 100,000 676 48.36 | 
Tales eee 99,324 674 47.68 
| 98.650 672 47.01 
13h. 97,978 671 46.33 
1, eee 97.307 671 45.64 
15:1 oe 96,636 671 44.96 ; 
ar 95.965 672 44.27 | 
nes 95,293 673 43.58 
ee 94,620 675 42.88 
1c a ee 93.945 677 42.19 
i 93,268 680 41.49 | 
1) ne 92,588 683 40.79 | 
1) ee 91,905 686 40.09 
DROP cok nis: 91,219 690 39.39 
i re 90,529 694 38.68 
Sie renee 89,835 698 37.98 
56 ae 89,137 703 37.27 | 
i 88,434 708 36.56 ‘ 
Done ete. 87,726 714 35,86 | 
DOM 87,012 720 35.15 | 
Ei) es eee. 86.292 727 34.43 
ae 85,565 734 33.12 
3D eens et 84,831 742 33.01 
5 eee 2e. 84,089 750 32.30 
Bere 2) 83,339 758 31.58 
3 Sipe... Soe 767 30.87 
56 ee. 81,814 776 30.15 
(ae 81,038 785 29.44 
2 eee, Ae 80,253 795 28.72 
= eee eet 79.458 805 28.00 
AOR ere. 78.653 815 QTD 
A). aia. 77,838 826 26.56 
dD: Ween THRUY 839 25.84 


se eee oe FONTS 897 Zone 
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Age Ix dx Expectation 
Ate Soe 2 cere 75,316 881 24.40 
Dee Pes soca 74,435 909 23.69 

Ag ner faso26 944, 22.97 

Oe an eee (2.902 981 2262 
MR 2.8.2 en 71,601 1,021 2io6 
A 70,580 1,063 20.87 
rere: 25520 69,517 1,108 20.18 

5) Li eee 68,409 1,156 19.50 

hd ee oe Le sce G7j258 1207 18.82 
eee anna 66,046 1,261 18.16 
Bee a, 64,785 1,316 ead) 
Occ eae 63,469 05) 16.86 

CC oer 62,094. 1,436 16:22 
a re 60,658 1,497 (6, 82) 

Byes tno vie: ais, 59,161] 1,561 14.97 
5S) a eee 57,600 1,627 14.37 

ee tee eas as 59,973 1,698 Un 
(ee 54.275 ME) 13.18 

CLE eee 2a 1,844 12.61 

Ci 50,661 1,917 12205 

Sl 48,744 1,990 11.5] 
Ol 46,754 2,061 197 
(es 44,693 2,128 10.46 

Ra a 5 Ee: 42,565 2,191 9.96 : 
(Cie a ere 40,374 2,246 9.47 

0) eee oe 38,128 2,29] 9.00 

1) Ng eoeree asad 2,327 8.54 

"| se re a oocott) Zoo 8.10 : 
Ng ae ee 31,159 2302 7.67 , 
|e ENE 28,797 2,398 7.26 
Ce 26,439 2,339 6.86 
ey ee 24,100 2,303 6.48 

Bite 2c eae 21,797 2,249 6.11 

(7 ETE 19,548 2,179 5.76 
ee oe 17,369 2,092 5.42 
rere Is207 1,987 5.09 

| ee 13,290 1,866 4.78 
‘rer 11,424 e730 4.48 


re 9,694, 1,582 4.18 
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Age Ix dx Expectation | 
Scum (Oe 8,112 1,427 3.90 

Sh es Ae 6,685 1,268 3.63 
Cormac cc es 5,417 ib 3.36 . 
OO eee erste 4,306 958 3.10 
Olea. 28e 3,348 8ll 2.84 

mere esi. % Zoot 673 2:08 

51. aaa 1,864 545 2.35 

OURS ee ee 1,319 427 Zale 

)) [bee aneenres 892 322 1.89 

OD ef 570 231 1.67 

SIE a reer Doo 1S) 1.47 . 
Ge fos ae 184 95 1.28 | 
Oee eae 89 52 2 

DG rete eee on 24 99 . 
Deere oh eaeciacee. 3 ) 89 

OEE ai, Pieced 4 3 to 

1. a Re 1 1 00 
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Appendix B 
MORTALITY TABLES 


American Experience Table 


Yearly Complete ° 

Number Number Probability Expectation 
Age Living Dying of Dying of Life 
10 100,000 749 .007490 48.72 
ll 99,251 746 007516 48.08 
1 98,505 743 007543 47.45 
te) 97,762 740 007569 46.80 
14 oTz2 737 007596 46.16 
15 96,285 (oe .007634 45.50 
16 95,550 Te2 007661 44.85 
17 94,818 129 .007688 44.19 
18 94,089 GET 007727 43.53 


9 93,362 725 .007765 42.87 
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Yearly Complete 
Number Number Probability Expectation 
Age Living Dying of Dying of Life 
20 92,637 125 007805 42.20 
21 91,914 fee 007855 41.53 
22 91,192 721 .007906 40.85 
23 90,471 720 007958 40.17 
24 89,751 719 008011 39.49 
2 89,032 718 008065 38.81 
26 88,314 718 008130 oonlZ 
Zt 87,596 718 008197 37.43 
28 86,878 718 .008264 36.73 
29 86,160 719 008345 36.03 
30 85,441 720 008427 Soe 
31 84,721 721 .008510 34.63 
32 84,000 723 008607 33.92 
33 Soe t 726 .008718 arora 
34 82,551 729 008831 32.50 
35 / eal? foe 008946 Ble fte) 
36 81,090 737 009089 31.07 
37 80,353 742 .009234 30.35 
38 79,611 749 .009408 29.62 
39 78,862 756 .009586 28.90 
40 78,106 765 009794, 28.18 
Ay 77,341 774 010008 27.45 
42 76,567 785 010252 26.72 
43 75,782 797 010517 26.00 
14, 74,985 812 010829 25529 
45 74,173 828 011163 24.54. 
46 73,345 848 011562 23.81 
AT 72,497 870 012000 23.08 
48 71,627 896 012509 22730 
49 W07ell 927 .013106 2G> 
50 69,804 962 013781 20.91 
51 68,842 1,001 014541 20.20 
52 67,841 1,044. 015389 19.49 
53 66,797 1,091 .016333 18.79 
a4 65,706 1,143 017396 18.09 
39 64,563 1,199 018571 17.40 
36 63,364 1,260 019885 16.72 


a7 62,104 1.325 021335 16.05 
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Yearly Complete 
Number Number Probability Expectation” 
Age Living Dying of Dying of Life 
58 60,779 1,394 022936 15.39 | 
59 59,385 1,468 024720 14.74 | 
60 57,917 1,546 026693 14.10 
61 o0;o7! 1,628 .028880 13.47 
62 94,743 ial} 031292 12.86 
63 53,030 1,800 .033943 12.26 
64 51,230 1.889 036873 llign 
65 49,341 1,980 040129 11.10 
66 47,361 2.070 043707 10.54 J 
67 45,291 2alee 047647 10.00 | 
68 43,133 2,243 .052002 9.47 | 
69 40,890 2 .056762 8.97 
70 38,569 Zo .061993 8.48 | 
a 36,178 2.448 .067665 8.00 
(2 gosta) 2,487 073733 7.58 
3 31,242 2,505 080178 7.10 
74 28,738 2.501 087028 6.68 
75 26,237 2,476 09437] 6.27 
76 23-701 2,431 102311 5.88 
ae 217330 2,369 111064 5.49 | 
78 18,961 2,291 120827 5.11 
79 16,670 2.196 131734 4.74 9 
80 14,474 2,091 144466 4.39 
81 12,383 1,964 158605 4.05 . 
82 10,419 1,816 174297 3.7 
83 8,603 1,648 191561 3.3m 
84 6,955 1,470 211359 3.08 @ 
85 5,485 1,292 230002 2.14 
86 4,193 1,114 .265681 2 Aq 
87 3,079 933 303020 2.18 
88 2,146 744 346692 1.91 
89 1,402 599 395863 1.66 
90 847 385 454545 1.42 
91 462 246 532468 las 
92 216 lev .634259 .98 
93 79 58 734177 80 
94. 21 18 857143 .64 


95 3 3 1.000000 50 


Commissioner of Internal Revenue 1 


PETITIONER’S EXHIBIT No. 5 


AMERICAN ANNUITANTSS TABLE 


Number 


Living 


100,000 
99,569 
pon? 
98,678 
98,216 
97,742 
97,254 
96,752 
96,234 
95,700 
95,149 
94,578 
93,986 
93,371 
92,732 
92,068 
Mie AT 
90,665 
89,902 
89,114 
88,291 
87,428 
86,524 
85,975 
84,578 
83,533 
82,435 
81,281 
80,067 
78,793 
77,453 
76,046 


(ULTIMATE) 
Male 
Yearly Complete 
Number Probability Expectation 
Dying of Dying of Life 
431 00431 41.71 
440 .00442 40.89 
451 00455 40.07 
462 .00468 39.25 
474 .00483 38.44 
488 .00499 37.62 
502 .00516 36.81 
518 00535 39.99 
534. 00555 eos 
ool .00576 34.37 
571 .00600 Sine, 
592 .00626 ole 
615 00654 31.98 
639 .00684 31.18 
664 .00716 30.40 
691 00751 29.61 
(22 .00790 28.83 
15S 00831 28.06 
788 .00877 27.29 
823 .00924. 26.55 
863 .00978 235i 
904. 01034. 25.02 
949 .01097 24.27 
997 01165 23.04 
1,045 .01236 22.81 
1.098 Ol SiS 22.09 
1,154 .01400 21.38 
1,214 .01493 20.67 
1,274 01591 19.98 
1,340 01701 19.29 
1,407 01817 1362 
1,478 01944, 17.95 
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Age 
ae 


oO 
oO 


a7 


78 


dl 


Number 
Living 
74,568 
73.016 
71,388 
69,682 
67,894 
66,025 
64,073 
62,038 
59,919 
57,718 
99,438 
53,082 
50,652 
48,156 
45,601 
42,994. 
40,348 
37,673 
34,981 
32,288 
29,609 
26,964 
24,369 
21,842 
19,403 
17,070 
14,861 
12,792 
10,875 
9,123 
7,543 
6,140 
4,913 
3,859 
2,971 
2,238 
1,647 
1,181 


Number 
Dying 


iaa2 
1,628 
1,706 
1,788 
1.869 
26 
2,035 
2,119 
2,201 
2,280 
2,396 
2,430 
2,496 
2.000 
2.607 
2,646 
2,675 
2,692 
2,693 
2,679 
2,645 
2,090 
Mags yall 
2,439 
2,300 
2.209 
2,069 
1,917 
l.faz 
1,580 
1,403 
1227 
1,054 

888 

133 

591 

466 

307 


Yearly Complete 
Probability Expectation 
of Dying of Life 
.02081 17.30 
.02230 16.66 
.02390 16.02 
.02566 15.40 
02753 14.80 
.02956 14.20 
.03176 13.62 
03415 13.05 
.03673 12.49 
.03950 11.95 
.04250 1].42 
04577 10.91 
01927 10.41 
05305 9.92 
.05716 9.45 
.06155 8.99 
.06631 8.55 
07145 8.12 
.07698 7.70 
.08296 7.30 
08933 6.92 
.09625 6.55 
.10370 6.19 
11165 5.85 
.12023 5382 
.12939 522i 
.13925 4.91 
14985 4.63 
16I2 4:35 
fa22 4.09 
.18606 3.85 
19977 3.61 
21445 3.39 
.23004 3.1 
24675 2.97 
.26397 2.76 
28212 2.60 
30207 2.43 
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Petitioner’s Exhibit No. 5—(Continued) 


Number 
Age Living 
95 824 
96 558 
97 366 
98 232 
99 141 
100 82 
101 45 
102 27 
103 10 
104. 4 
105 1 


Number 


Dying 


266 
12 
134 
91 
52) 
of 
23 
2 
6 

3 


Yearly Complete 
Probability Expectation 
of Dying of Life 
32306 DaepAel 
34426 Zale 
36667 1.97 
39035 1.81 
41727 1.66 
45679 1.50 
00000 132 
04545 es 
.60000 1.00 
75000 SS) 

1.00000 00 


PETITIONER’S EXHIBIT No. 6 


COMBINED ANNUITY TABLE 


—Age Number 
ale Female Living 
10 14 100,000 
(1 15 99,847 
(2 16 99,690 
(3 17 99,529 
[4. 18 99,365 
5 19 99,197 
16 20 90,024. 
[7 21 98,847 
18 22 98,664. 
19 23 98,476 
20 24 98,282 
ll 25 98,081 
22 26 97,874 
23 27 97,664. 
24. 28 97,451 
5 29 97,237 
26 30 97,021 


27 31 96,805 


Number 
Dying 


153 
157 
161 
164 
168 
173 
177 
183 
188 
194. 
201 
207 
210 
213 
214 
216 
216 
217 


Yearly Complete 
Probability Expectation 
of Dying of Life 
.00153 58.10 
.00157 57.19 
.00162 56.28 
.00165 55.37 
.00169 54.46 
.00174. 5a95 
.00179 52.64 
.00185 51.74 
.00191 50.83 
.00197 49.93 
.00205 49.02 
.00211 48.12 
.00215 A722 
.00218 46.32 
.00220 45.42 
.00222 44,52 
.00223 43.62 
.00224. 42.72 
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Petitioner’s Exhibit No. 6—(Continued) 


Yearly Complete 


Age Number Number Probability Expectatio 
Male Female Living Dying of Dying of Life 
23 a2 96,588 219 00227 41.81 
wy) 33 96.369 223 00231 40.91] | 
30 34 96,146 22a .00236 40.00” 
ill De ey SLY) 234 .00244 39.09 ! 
32-36 95.685 244 00255 38.19 | 
oo ans 95,441 Zan .00269 37.2@ 
34 38 95,184 274 00288 36.28 
oe) 39 94,910 294 .00310 35.49 
36 40 94.616 318 00336 34.60 
a) Al 94,298 343 .00364 334m 
38 42 93,955 ol 00395 32.83 
39 43 93,584 401 .00428 31.96 
40 44 93,183 432 .00464 31.10 
Aa 45 92.791 467 00503 30.24 
42 46 92,284 503 00545 29 59 
3 A7 91,781 Daz .00590 28.58 
44 48 91,239 583 00639 27.71 
45 49 90,656 628 .00693 26.89 
46 50 90,028 676 00751 26.07 
47 a1 89,352 727 00814 25.278 
48 a2 88,625 782 00882 24.47 — 
49 5) 87,843 839 00955 23.68 
50 54 84,004 900 01035 22.91 
51 35) 86,104 965 01121 22.14 
Sy 56 85,139 1,034 01215 21.39% 
Dia or 84,105 07 .01316 20.64 
o4 38 82.998 1,184 01426 19.91 
BO 59 81,814 1,264 01545 19.19 
56 60 80,550 1,348 01673 18.49 
i) 61 9,202 1,435 01812 17 
58 62 77,767 27 .01963 17. 
59 63 76,240 1,621 02126 16.44 
60 64 74,619 1,718 .02302 15.79 | 
61 65 72,901 1,817 02493 15.158 
62 66 71,084 1.919 .02700 14.52 
63 67 69.165 2.022 02923 13.9] _ 
64 68 67,143 2,124 03164 13.32 


(waa 
=I 
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Petitioner’s Exhibit No. 6—(Continued) 


Yearly Complete 


Age Number Number Probability Expectation 

Male Female Living Dying of Dying of Life 
65 69 65,019 222 03425 12.74 
66 70 62,792 2,328 03707 Wye 
67 gl 60,464 2,426 04012 11.62 
68 12 98,038 Zoho 04341 11.08 
69 Ge po olg 2,608 04697 10.56 
70 74 22,91) 2,688 05081 10.06 
al 1S 30225 2.760 05495 oot 
G2 76 47,463 2,021 05943 9.10 
73 GE 44,642 2,868 06425 8.64 
74 78 41,774 2,901 06945 8.20 
iS 79 38,873 2,918 07506 TES 
76 80 Sok ee 2,916 .0&109 oe 
a7 81 33,039 2.894 08759 6.97 
78 82 30,145 ool 09458 6.60 
aS) 83 27,294 2,787 .10210 6.23 
80 84 24,507 2.700 11018 5.88 
ol 85 21.807 5 Vs .11886 330) 
82 &6 19.215 2.463 plzol7 a3 
83 87 16752 2,314 13814 4.93 
84 88 14,438 2,149 14883 4.64 
85 89 12.289 1,970 .16027 4.36 
86 90 10,519 1,780 17249 4.10 
87 ol one) 1,584 JESS: 3.85 
88 92 6.955 1,387 19944. o.00 
89 oe 5.068 nos 21425 See) 
90 94 4.375 1,006 27999 3.18 
on 95 3,369 831 .24669 297 
y2 96 Zdo0 671 20439 Bos 
Do 97 1,867 Sys) .28310 Zon 
94. 98 aes ists, 405 30285 2.44 
95 99 oes 302 32364 2.28 
96 100 631 218 34548 23 
Pm 6s 01 413 152 36835 2.00 
pe 102 261 102 39225 led 
ym 62103 IBY) 66 41712 Vis 
100 =—-104 93 41 44294, 1.63 
101 105 52 24 .46963 eZ 


102. 106 28 14 49712 Mee!) 
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ee ee 

Male Female 
103-107 
104 108 
105 = 109 
106 =110 


Age—— 
Male Female 

5 10 

6 ial 

7 12 

8 13 

9 14 
10 15 
11 16 
12 We 
13 18 
14 19 
15 20 
16 Pal 
17 22 
18 23 
19 24 
20 25 
21 26 
22 Ze 
23 28 
24 29 
25 30 
26 Bill 
27 32 
28 3a 
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Petitioner’s Exhibit No. 6—(Continued) 


Number 
Living 
14 

7 


3 
] 


Number 


Dying 
7 


4 
2 
1 


Yearly Complete 
Probability Expectation 
of Dying of Life 
200i 1.29 
09409 1.07 
08331 83 
1.00000 00 


PETITIONER’S EXHIBIT No. 7 


1937 STANDARD ANNUITY TABLE 


Number 

Living 

1,000,000 
998,766 
997,525 
996,278 
995,028 
993.778 
992,529 
991,282 
990,036 
988,792 
987,547 
986,301 
985,051 
983,793 
982.524. 
981,239 
979,933 
978,600 
977,232 
975,823 
974,363 
972,842 
O71E252 
969,580 


Number 


Dying 


1,234 
1,241 
1,247 
1,250 
1,250 
1,249 
1,247 
1,246 
1,244 
1,245 
1,246 
1,250 
1,258 
1.269 
1,285 
1,306 
1,333 
1,368 
1,409 
1,460 
1,521 
1,590 
1,672 
1,767 


Yearly Complete 
Probability Expectation 
of Dying of Life 
.001234. 65.08 
.001243 64.16 
.001250 63.24 
.001255 62.32 
.001256 61.40 
.001257 60.48 
.001257 59.55 
.001257 58.63 
001257 57.70 
.001259 56.77 
.001262 55.84 
.001267 54.91 
.001277 53.98 
.001290 53.05 
.001308 522 
.001331 51.18 
.001360 50123 
.001398 49.32 
.001442 48.39 
.001496 47.46 
.001561 46.53 
.001634. 45.60 
.001721 44.67 
.001822 43.795 


—s 
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Petitioner’s Exhibit No. 7—(Continued) 


Yearly Complete 


Age Number Number Probability Expectation 
Male Female Living Dying of Dying of Life 
29 34 967,813 1,874. 001936 A2.83 
30 a0 * 965,939 1,995 002065 41.91 
ol 36 963,944 232 002212 41.00 
32 a7 961,812 2,286 O23 77 40.19 
23) 38 959,526 2,458 002562 39.18 
34 39 957,068 2,644 002763 38.28 
po 40 954,424 2,845 002981 30.08 
36 41 951,579 3,060 003216 36.49 
37 42 948,519 poll 003470 eo.ol 
38 43 945,228 a,00 71 003742 34.73 
39 44 941,691 3,802 004037 33.86 
40 45 937,889 4,085 .004356 33.00 
Al 46 933,804 4,388 .004699 32.14 
42 A7 929,416 4,710 005058 ole29 
43 48 924,706 5,056 005468 30.44 
44 49 919,650 5,424 005898 29.61 
45 50 914,226 5,816 .006362 28.78 
46 oll 908,410 6,234 .006863 27.96 
47 52 902,176 6,679 007403 PAs) 
8 Do 895,497 7,149 007983 26.35 
49 a4 888,348 7,651 .008613 25.56 
50 59 880,697 8,180 .009288 24.78 
ot 56 S92,017 8.741 010018 24.01 
p2 oe 863,776 one .010805 23.24 
5D 58 854,443 DET 011653 22.49 
a4 59 844,486 10,612 012566 2lkts 
=) 60 833,874 11,302 013554 21,02 
56 61 @22,072 12,021 014614 20.30 
on 62 810,551 12,774 .015760 19.60 
58 63 CETTE 13,556 016992 18.90 
39) 64 784,221 14,368 018321 18.22 
60 65 769,853 15,207 019753 ES) 
61 66 754,646 16,072 021297 16.90 
62 67 738,574 16,956 022958 16.25 
63 68 721,618 17,859 024749 15.62 
64 69 703,759 18,773 026675 15.01 


65 70 684,986 19,694. 028751 14.40 


160 


Age 
Male Female 
66 71 
67 72 
68 73 
69 74. 
70 1 
al 76 
72 TE 
73 78 
74. 79 
tS 80 
76 81 
HG 82 
78 83 
79 84 
80 85 
81 86 
82 87 
83 88 
84 89 
85 90 
86 9] 
87 92 
88 93 
89 94. 
90 95 
9] 96 
92 97 
93 98 
94 99 
95 100 
96 §=6101 
97 ©6102 
98 103 
99 ©6104 
100 =105 
101 106 
102 += 107 


Estate of Abraham Koshland, Etc., vs. 
Petitioner’s Exhibit No. 7—(Continued) 


Number 
Living 


666,292 
644,677 
623,151 
600,751 
077,445 
903,332 
528,443 
502,843 
476,611 
449,84] 
422,642 
395,136 
367,464. 
339,776 
312,237 
285,022 
258,313 
22.205 
207.154 
183,071 
160,217 
138,748 
118,798 
100,478 
83,867 
69.011 
59,919 
44,564 
34,884 
26.784. 
20,140 
14,807 
10,609 
7.365 
4,921 
3,139 
1,891 


Number 
Dying 


20,615 
21,526 
22,420 
23,286 
24,113 
24,889 
25,600 
26,232 
26,770 
27,199 
27,506 
27,672 
27,688 
27,539 
27,215 
26,709 
26,018 
25,141 
24.083 
22,854 
21.469 
19,950 
18,320 
16.611 
14,856 
13,092 
11.355 
9,680 
8.100 
6,644 
5,333 
4,198 
3,244, 
2,244 
1,782 
1,248 
830 


Yearly Complete 
Probability Expectation 
of Dying of Life 
030986 13.81 
.033390 13.24 
035978 12.68 
038763 12.14 
041758 11.60 
044980 11.09 
048444 10.59 
052167 10.10 
056167 9.63 
.0604.64 9.19 
.065081 8-78 
.070032 8.30 
075349 7.89 
.081050 7.49 
087161 7.11 
093709 6.74 
.100723 6.39 
.108229 6.05 
Sl S 7) 5.02 
124837 3.41 
.134000 ol] 
.143786 4.82 
154211 4.54 
165320 4.28 
177138 4.03 
.189709 3.1g 
.203062 3.56 
.217216 3.34 
BVA bye) 3.12 
248059 2.92 
.264796 2.12 
ae ls) 2.32 
305778 2.52 
.331840 2.12 
002122 1.93 
2397579 1.74 
A38921 lig 
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Petitioner’s Exhibit No. 7—(Continued) 


Age Number Number 
Male Female Living Dying 
103-108 1,061 ell ye 
104 ~=109 o44 295 
105 =110 249 152 
106111 97 67 
HO7 86112 30 24 
108-113 6 5 
109 = 114, 1 1 
110) «(115 0 


161 
Yearly Complete 
Probability Expectation 
of Dying of Life 
487276 od 
042279 1.20 
610442 1.04 
690722 88 
800000 Te 
833333 67 
1.000000 00 


PETITIONER’S EXHIBIT No. 8 


Complete Expectancies of Life Under Certain 
Standard Mortality Tables, for Various Ages 


Mortality Table 40 
sombined Experience of Actuaries ’..27.28 
Mmerican Experience .............-..-------- 28.18 
@ecom. 1941 Table................-..-- 
Mmerican Annuitants’ ..................-.-- 29.61 
‘combined Annuity— 

ale ee ern eee 31.10 

Gi > a... ae arr 34.60 
937 Standard Annuity— 

lake 22 ee. epetrenenemnene teers 33.00 


Ages 
50 60 
20.18 13.77 
20.91 14.10 
22.09 15.40 
22.91 15.79 
26.07 18.49 
24.18 ~~ 17 bo 
28.78 21.02 
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PETITIONER’S EXHIBIT No. 9 


Present Values under Various Mortality Tables of | 
an Annuity of $1.00 per annum Payable for the 
Lifetime of an Annuitant age 66 at the Com- 
mencement of the Annuity, Assuming 4% Com- 
pound Interest. 


(Discounting Future Payments Upon the Basis of 
Compound Interest at the Rate of 4% a Year.) 


Annual Payments, Quarterly Payments, 


first payment at first payment at 
Mortality Table end of first year _—_ end of first quarter 

Combined Experience 

or A@tuaiies 2c 7.925 7.900 
American Experience ..............-.-.-- 7.616 7.991 
American Annuitants’ ............-..... 8.387 8.702 
Combined Annuity— 

VICI fee css, ee ee ee 8.526 3.901 

| eh 20) (See or one er re eee 9.815 10.190 
1937 Standard Annuity— 

Be Mell eye 222, coe eee nee 9.411 9.786 

em plew. 2220) )cn eee 10.974 11.349 


The actuarial factor for quarterly payments is; 
375. The values for quarterly payments have been 
obtained by adding this factor to the values for an-- 
nual payments. 
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PETITIONER’S EXHIBIT No. 11 


Present Values of Annuities Payable for the Life- 
time of an Annuitant Age 66 at the Commence- 
ment of the Annuity, under Various Mortality 
Tables with 4% Compound Interest. 


(Discounting Future Payments Upon the Basis of 
Compound Interest at the Rate of 4% a Year.) 


Payments made annually, First Payment at the 
End of First Year 


Memount of Annuity.................--.. $ 9,260.99 $ 15,000.00 
Mortality Table 
Combined Experience or Actuaries........ 69,688.95 V2 675.00 
American Experience ...................-::-.00+ M931,70 114,240.00 
fmerican Annuitants ...........22.-.2-----.-0.-- 77,671.92 125,805.00 
Combined Annuity— 
ND ens SU acne 78,959.20 127.890.00 
| 9c 0 2s 90,896.62 147,225.00 
1937 Standard Annuity— 
Ne en ers i 87,155.18 141,165.00 
ran all 2: 5 oh eee. 101,630.10 164.610.00 


Payments made quarterly, First Payment at the 


End of First Quarter 


Amount of Annuity ................-.- ioe Seen § 9,260.99 $ 15,000.00 
Mortality Table ; 

Combined Experience or Actuaries........ 73. 161.82 118,500.00 
Memerican Experience ...............-----------+--- 74,004.57 119,865.00 
American Annuitants’ .............0....-20000002+-- 81,144.79 131.430.00 
Combined Annuity— 

meet ., ec On en 2! 82,432.07 Nes sats.00 

le aa 94,369.49 152.850.00 
1937 Standard Annuity— ; 

ale ae MN UM ee scale 90,628.05 146,790.00 


SoS en SU 105,102.98 170,235.00 


166 ~=Estate of Abraham Koshland, Ete., vs. 


[Endorsed]: No. 12228. United States Court of 
Appeals for the Ninth Circuit. Estate of Abraham ~ 
Koshland, Deceased, Jesse Koshland, Executor, Pe- 
titioner, vs. Commissioner of Internal Revenue, Re-— 
spondent. Transcript of the Record. Petition to 
Review a Decision of The Tax Court of the United 
States. . 


Filed April 19, 1949. 


j/s/ PAUIOP{O Dili 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 


The United States Court of Appeals . 
for the Ninth Circuit | 


No. 12,228 


ESTATE OF ABRAHAM KOSHLAND, Deceased, . 
JESSE KOSHLAND, Executor, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, | 
Respondent. | 


DESIGNATION OF THE PORTIONS OF THE \ 
RECORD TO BE PRINTED 


Comes now the petitioner above named by its at- 
torneys of record and designates the following por- | 
tions of the record as the only portions material to_ 
the consideration of the petition for review and re- ! 
quests that only such designated portions be printed: 

1. Docket entries. (Document No. 1.) 


i 
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2. Pleadings: 

(a) Amended petition. (Document No. 11.) 

(b) Notice of deficiency attached to the original 
petition as Exhibit A and referred to in the amended 
petition. (Portion of Document No. 2.) 

(c) Declaration of Trust dated December 26, 
1922, attached to the original petition as Exhibit B 
and referred to in the amended petition. (Portion of 
Document No. 2.) 

(d) Amended to said Declaration of Trust en- 
titled ‘‘ Memorandum of Declaration of Trust’’ dated 
December 26, 1923, attached to the original petition 
as Exhibit C and referred to in said amended peti- 
tion. (Portion of Document No. 2.) 

(e) Answer to amended petition. (Document No. 
12.) 

3. Stipulation of Facts filed with the Tax Court at 
the hearing on March 23, 1948, (Official Report of 
Proceedings at the Hearing, pp 17-18), except that 
there shal] be excluded and not made a part of the 
printed record, the estate tax return, Exhibit A(1), 
of said Stipulation of Facts and the claim for re- 
fund, Exhibit D, of said Stipulation of Facts. (Por- 
tion of Document No. 9.) 

4. Motion to Amend Record and Stipulation of 
Facts attached thereto filed with the Tax Court on 
May 5, 1948. (Document No. 15.) 

5. Findings of fact and opinion of The Tax Court 
of the United States (11 Tax Court No. 109). (Docu- 
ment No. 22.) 

6. Decision of The Tax Court of the United 
States. (Document No. 28.) 
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7. Petition for Review. (Document No. 29.) 

8. Notice of Filing Petition for Review. (Doecu- 
ment No. 31.) 

9. Designation of Contents of Record on Review. 
(Document No. 32.) 

10. Notice of Filing Designation of Contents of 
Record on Review. (Document No. 33.) 

11. Statement of Points to be Relied on Upon 
Review. (Document No. 30.) 

12. Notice of Filing Statement of Points to be Re- 
hed on Upon Review. (Document No. 34.) 

13. The following exhibits introduced in evidence 
at the hearing before the Tax Court: (Portions of 
Document No. 10). 

(a) Petitioner’s Exhibit 3—Actuaries’ or Com- 
bined Experience Table of Mortality. 

(b) Petitioner’s Exhibit 4— American Experi- 
ence Table of Mortality. 

(c) Petitioner’s Exhibit 5— American Annul- 
tants’ Table, Ultimate Male. 

(d) Petitioner’s Exhibit 6—Combined Annuity, 
Mortality Table. 

(e) Petitioner’s Exhibit 7—1937 Standard An 
nuity Mortality Table. 

(f) Petitioner’s Exhibit 8—Table entitled ‘*Com- 
plete Expectancies of Life Under Certain Standard 
Mortality Tables, for Various Ages.’’ 

¢) Petitioner’s Exhibit 9—Table entitled *‘ Pres- 
ent Values Under Various Mortality Tables of an 
Annuity of $1 per annum Payable for the Lifetime 
of an Annuitant Age 66 at the Commencement of 
the Annuity, Assuming 4% Compound Interest.” 
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(h) Petitioner’s Exhibit 10—Pages 128 and 129 
of Life Contingencies by Spurgeon. 

G) Petitioner’s Exhibit 11 — Table entitled 
“Present Values of Annuities Payable for the Life- 
time of an Annuitant Age 66 of the Commencement 
of the Annuity, under Various Mortality Tables 
with 4% Compound Interest.”’ 
| 14. The following portions of the testimony of- 
fer sed at the hearing of the case before the Tax Court: 
_" of Document No. 14). 

(a) Commencing with the words ‘‘The Court”’ 
7 page 2 of the Official Report of Proceedings and 
Piding with ‘‘Mr. Hurley: A. J. Hurley for the Re- 
spondent. Ready, Your Honor,’’ on said page. 
| (b) Commencing with the words ‘‘Lambert B. 
Coblentz called as a witness for and on behalf of the 
petitioner .. .’’ at the bottom of page 18 of the Of- 
ficial Report of Proceedings and ending with the fol- 
lowing question and answer on page 21: 

“Q. So far as you know, she is still in good 

health ? A. As far as I know.”’ 

i (c) Commencing on page 45 of the Official Re- 

port with the words ‘‘Mr. Taylor: It is hereby stipu- 
ated between counsel, subject to the objection by the 
Respondent ...’ and ending with the words ‘‘I think 
the objection is evident”’ on the first line of page 46, 
and then taking the following sentence on page 46, 

The Court: The Respondent’s objection is taken 

under advisement.”’ 

| (d) Commencing on page 46 of the Official Re- 
0 


sort with the words ‘‘Mr. Taylor: Mr. Waites, will 
you take the stand, please’’ through the answer on 


| 


{ 


170 Estate of Abraham Koshland, Etc., vs. 


page 49 ending with the words ‘‘compound interest 
tables.’’ 

(e) Commencing on page 49 of the Official Ree 
port with the question by Mr. Taylor ‘‘Q: What does 
your work as a consulting actuary consist of”’ ane 
going through the question and answer on page 8 
‘*Q: So the correct value is actually $170,236.95, th: 
correct value of the life estate? A: Yes.”’ 

(f) Commencing at the top of page 90 of thi 
Official Report with ‘‘Q: Now in some of the exhibit — 
which have geen introduced into evidence which yo 
have prepared .. .’’ and continuing through th 
words on page 136 *‘Mr. Hurley: Respondent rests.’ 

15. Certificate and Seal of the Clerk of The Ta: 
Court of the United States. (Following Documen 
No. 34.) 

16. This Designation of the Portions of the Rec 
ord to be Printed. 

17. Notice of Filing of the Designation of th 
Portions of the Record to be Printed. 


Dated May 10, 1949. 


/s/ SAMUEL TAYLOR, 
/s/ EDGAR SINTON, 
Counsel for Petitioner. 


[Endorsed]: Filed May 11, 1949. Paul P. O’ Briel 
Clerk. 
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